THE MADHYA PRADESH APPELLATE AUTHORITY FOR ADVANCE RULING
OFFICE OF THE COMMISSIONER, COMMERCIAL TAX, MOTI BUNGLOW,
MAHATMA GANDHI MARG, INDORE (M.P.) - 452007

BEFORE THE BENCH OF

(1) Shri V.K. SAXENA, MEMBER
(2) Shri RAGHWENDRA KUMAR SINGH, MEMBER

ORDER NO. MP/AAAR/01 | 2020 DATE...%,[+ 08 2020

Name and address of the M/s. NMDC Limited
appellant NMDC Limited, Majhgawan ,

Diamond Mining Project , Panna

(MP) Pin 488001
GSTIN or User ID 23AAACNT7325A272
Order of AAR under 09/2019 dated 18.07.2019
Appeal before AAAR

PROCEEDINGS

(Under section 101 of the Central Goods and Services Tax Act, 2017 and the
Madhya Pradesh Goods and Services Tax Act, 2017)

At the outset, we would like to make it clear that the provisions of both the CGST Act
and the MPGST Act are mirror image of each other except for certain specific
provisions. Therefore, unless a specific mention is made to such dissimilar provisions,
a reference to the CGST Act would mean a reference to the similar provisions under
the MPGST Act and vice-versa. At places we may refer it as GST Act.

The present appeal has been filed under section 100 of the Central Goods and Service
Tax Act, 2017 and the Madhya Pradesh Goods and Services Tax Act, 2017
[hereinafter also referred to as "the CGST Act and MPGST Act"] by M/s. NMDC
Limited (hereinafter also referred to as the “appellant") against the order of Authority
for Advance Ruling No. 09/2019 dated 18.07.2019

BRIEF FACTS OF THE CASE

1. NMDC limited is a state-controlled mineral producer of the Government of India.
It is owned by the Government of India and is under administrative control of the
Ministry of Steel.

2. It is iron ore producer and exporter producing about 30 million tons of iron ore
from 3 fully mechanised mines in Chhattisgarh and Karnataka.

3 NMDC Ltd. also has Diamond Mining Project at Majhgawan, Panna (M.P.)
(hereinafter referred to as “NMDC" or "the company" or "the Appellant") which is
engaged in mining and sale of "rough diamonds" falling under chapter heading 7102
attracting GST rate 0of 0.25% .

Operating mines of NMDC includes the following--
Bailadila Iron Ore Mine, Kirandul Complex, Disst. South Bastar, Dantweada
(Chhattisgarh)
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Bailadila Iron Ore Mine, Bacheli Complex Distt. South Bastar, Dantewada

(Chhattisgarh)
Donimalai Iron Ore Mine, Donimalai, Distt. Bellary (Karnataka)

Diamond Mining Project, Majhgawan, Panna (Madhya Pradesh)

QUESTIONS RAISED BEFORE AUTHORITY FOR ADVANCE

RULING (AAR)

Questions as were raised before AAR are as under: -

L.

Whether royalty paid in respect of Mining Lease can be classified under "Licensing
services for the right to use minerals including its exploration and evaluation falling
under the heading 9973 attracting GST at the same rate of tax as applicable on supply
of like goods involving transfer of title in goods"?

Determination of the liability to pay tax on contributions made to District Mineral
foundation (DMF) and National mineral Exploration trust (NMET) as per MMDR

Act, 1957.

RULLING PRONOUNCED BY AUTHORITY FOR ADVANCE

RULING (AAR)

1.

In respect of the first question raised by the Applicant regarding the classification of
service by way of granting of license to extract minerals, we rule that the said service

shall be classified under Tariff Heading 99733.

2. In respect of the second question raised by the Applicant regarding the taxability or

otherwise of the additional contributions made to DMF and NMET, we rule that the
said contributions are nothing but additions to the royalty payable for the original
supply itself, and is therefore liable to be added to the value of the original supply

and treated accordingly for the purposes of GST.

QUESTIONS RAISED BEFORE THE APPELLATE AUTHORITY

FOR ADVANCE RULING (AAAR)

The following question has been posed before the Appellate Authority with reference

to the activity undertaken by the Appellant: -

Appellant’s liability to pay tax on contributions made to District Mineral Foundation
(DMF) and National Mineral Exploration Trust (NMET) as per Mines and Minerals

(Development and Regulation) Act, 1957 (MMDR Act, 1957) ?

GROUNDS OF APPEAL

The Appellant has given grounds of appeal in pdf format which are as under: -
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PERSONAL HEARING

The appellant was called for personal hearing on 22.07.2020 and 25.08.2020. He
sought adjournment for both the dates. He did not avail of the opportunity of hearing
though internet. Considering the time constrains the case is being decided as per
written submissions on merit.

DISCUSSION AND FINDINGS

The arguments and assertions made by the appellant along with supporting

case law and the documents in support of such claims were studied and our
observations are as under:

1.

o

Appellant had put forth two questions before AAR. First was regarding royalty
paid in respect of Mining Lease, wherein he wanted to know the classification and rate
of tax on "Licensing services for the right to use minerals including its exploration and
evaluation. AAR has ruled it to the satisfaction of Appellant.

The second question was about liability to pay tax on contributions made to District
Mineral foundation (DMF) and National mineral Exploration trust (NMET) as per
MMDR Act, 1957. This has been ruled by AAR that said contributions are nothing but
additions to the royalty payable for the original supply itself and is therefore liable to
be added to the value of the original supply and treated accordingly for the purpose of
GST.

Appellant has come before us against the ruling of AAR for question number 2.
Appellant has taken several grounds without prejudice to each other. Their first
ground is that contributions made by them to DMF and NMET are not against
any taxable supply made by these bodies, hence, no GST should be applicable
to these contributions. Appellant has argued by quoting definition of supply and
citing paragraph 5 (e) of schedule II which defines “agreeing to the obligation
to refrain from an act, or to tolerate an act or a situation, or to do an act™ as
services that there must be a service provider and a service recipient.

These arguments can be stated in short as

a. There is no activity/supply of services undertaken by DMF and NMET for the
Appellant at his behest; that he has not asked for any supply from DMF and
NMET. There is no quid pro quo.

b. Further even assuming that the activity undertaken by the Trusts is supply to
appellant, the same is not business. The establishment, source of income and
objects of trusts i.e. to mitigate the adverse impact of mining and to work
towards welfare, development and sustainable livelihood of affected people
goes to say that is not an activity where Trusts receive consideration for their
supply of services.

c. Even assuming that the Trusts undertake a supply of service to the Appellant, the
same cannot be subject to be GST since the same is not for a consideration.

d. Alternatively, since the trusts in question qualify neither as 'government' nor as
local authority, there can no liability on the Appellant to pay tax under the
reverse charge.

6. AAR in its order in para 7.16 has held as “ Further, section 9B and section 9C

of the MMDR Act, which talk about contributions made to the DMF and
NMET, state that such contributions are to be made by the holder of the mining
rights “in addition to the royalty”, these contributions are also in the nature of
royalty and as such are to be treated just like they were royalty. Per this view,
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the amounts payable to the DMF and NMET are nothing but payments of
royalty, albeit by different name.”

In para 7.17 AAR has held “ This authority is of the view that money payable to
the DMF and NMET may be treated as nothing but royalty itself, since these
contributions are described as being “in addition to” the payment of royalty,
which itself is “in respect of” the mining rights. As such, therefore, such
amounts are paid in respect of mining rights and the said supply is already
deemed to be taxable under reverse charge basis.”

. Appellant is required to explain and contest the finding of AAR but we find no
such contest in the write up. He could have further argued in this regard but did
not avail of the benefit of personal hearing or hearing through virtual hearing.
Further for the sake of understanding we note “charging sections of MMDR Act
as under: -

9. Royalties in respect of mining leases.—
(1) The holder of a mining lease granted before the commencement of this
Act shall, notwithstanding anything contained in the instrument of lease or in
any law in force at such commencement, pay royalty in respect of any
I[mineral removed or consumed by him or by his agent, manager, employee,
contractor or sub-lessee] from the leased area after such commencement, at
the rate for the time being specified in the Second Schedule in respect of that
mineral.
(2)The holder of a mining lease granted on or after the commencement of this
Act shall pay royalty in respect of any 1[mineral removed or consumed by
him or by his agent, manager, employee, contractor or sub-lessee] from the
leased area at the rate for the time being specified in the Second Schedule in
respect of that mineral.
(2A) The holder of a mining lease - - - .
(3)The Central Government - - - .

1 [9 A. Dead rent to be paid by the lessee.—

(1) The holder of a mining lease, whether granted before or after the

commencement of the Mines and Minerals (Regulation and Development)
Amendment Act, 1972, shall notwithstanding anything contained in the
instrument of lease or in any other law for the lime being in force, pay to the
State Government, every year, dead rent at such rate, as may be specified,
for the time being, in the Third Schedule, for all the areas included in the
instrument of lease:

Provided that where the holder of such mining lease becomes liable, under
section 9, to pay royalty for any mineral removed or consumed by him or by
his agent, manager, employee, contractor or sub-lessee from the leased
area, he shall be liable to pay either such royalty, or the dead rent in respect
of that area, whichever is greater.

(2) The Central Government - - -.

3[9 B. District Mineral Foundation.—
(1) In any district affected by mining related operations, the State

Government shall, by notification, establish a trust, as a non-profit body, to
be called the District Mineral Foundation.

(2) The object of the District Mineral Foundation shall be to work for the
interest and benefit of persons, and areas affected by mining related
operations in such manner as may be prescribed by the State Government.
(3) The---.
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(4) The State Government - - -.

(5) The holder of a mining lease or a prospecting licence-cum-mining lease
granted on or after the date of commencement of the Mines and Minerals
(Development and Regulation) Amendment Act, 2015, shall, in addition to
the royalty, pay to the District Mineral Foundation of the district in which the
mining operations are carried on, an amount which is equivalent to such
percentage of the royalty paid in terms of the Second Schedule, not
exceeding one-third of such royalty, as may be prescribed by the Central
Government.

(6) The holder of a mining lease granted before the date of commencement
of the Mines and Minerals (Development and Regulation) Amendment Act,
2015, shall, in addition to the royalty, pay to the District Mineral Foundation
of the district in which the mining operations are carried on, an amount not
exceeding the royalty paid in terms of the Second Schedule in such manner
and subject to the categorization of the mining leases and the amounts
payable by the various categories of lease holders, as may be prescribed by
the Central Government.

9C. National Mineral Exploration Trust. —
(1) The Central Government shall, by notification, establish a Trust, as a non-

profit body, to be called the National Mineral Exploration Trust.

(2) The object of the Trust shall be to use the funds accrued to the Trust for
the purposes of regional and detailed exploration in such manner as may be
prescribed by the Central Government.

(3) The composition - - - .

(4) The holder of a mining lease or a prospecting licence-cum-mining lease
shall pay to the Trust, a sum equivalent to two per cent. of the royalty paid in
terms of the Second Schedule, in such manner as may be prescribed by the
Central Government.]

10. Thus, it is noted that a mining lease holder or prospecting license cum mining
lease is required to pay royalty, dead rent (when it is more than royalty), money
to DMF and NMET under the MMDR Act. These leases are granted to the
person under the Act and he has to make payment of all the requisite amounts.
He has no choice to make payment of one or more but has to pay all the dues as
per Act. The Act has bifurcated the heads for its own convenience, but the
person is discharge all the liabilities.

11.AAR in its order has already held that as per sub-clause (i) of clause (17) of
section 2 of CGST Act the activity is supply and as per paragraph 5 (e) of
schedule II it is a supply of services. Appellant has not contested it.

12. These all payments are made in order to secure a mining or prospecting licence
cum mining lease under the Act which are charged by Government.

13. AAR has in its order also held that being a business entity the appellant is liable
to pay tax on this supply of services under reverse charge mechanism as per
notification 13/2017 central tax (rate) dated 28.06.2017. Hence, the order of
AAR is confirmed in absolute terms.
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ORDER

The Appellant is liable to pay GST under reverse charge on the contributions
made to District Mineral Foundation (DMF) and National Mineral Exploration
Trust (NMET) as per Mines and Minerals (Development and Regulation) Act,

1957.
N\
Ragh ra Kumar Singh

V.K. Saxena
(Member) (Member)
Madhya Pradesh Appellate Authority Madhya Pradesh Appellate Authority
No.0|/2020/A.A.AR./ 33 Indore, dated - 23.0 8.20290

Copy to:-
1. The Appellant
2. The AAR, Madhya pradesh
3. The Principal Chief Commissioner, CGST & Central Excise, Bhopal Zone,
Bhopal
The Commissioner of State Tax, Madhya Pradesh
The Commissioner, CGST and Central excise, Indore
The Jurisdictional officer State/ Central
The web Manager, www.gstcounsil.gov.in
Office Copy
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