GUIARAT AUTHORITY FOR ADVANCE RULING ,

GOODS AND SERVICES TAX NATION
IS, RAJY A KAR BIIAVAN, ASHRAM ROAD, TAX
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ADVANCLE RULING NO. GUIGAAR/R/2025/06
(IN APPLICATION NO. Advance Ruling/SGST& CGST/2024/AR/12)
_ Date: 22 03,2025
‘Name and address of the : | M5 KEI Industries Fd., |
applicant 209, 21273, 217/1, NH No. §,
Jetalpur, Dascroi,
Ahmedabad, Gujarat 382426,

| GSTIN of the applicant ;| 24AAACKO251C1ZD
Jurisdiction OfTice ;| Center Commissionerate- Ahmedabad
L, _ || 5outh, Range- IV, Divison-IV
Date of application | = | 09.05.2024 ]

;:','Iause{:ﬂ of Section 97(2)  |: | (d)
of CGST / GGST Act, 2017,
under which the question(s)

Date of Personal Hearing : |4.12.2024 - |
Present for the applicant ;| Ms Privanka Kalwani, Advocate, i
Ms Devanshi Sharma. Advocate,
| Shri Dayanand Sharma,
Shri Sonu Sharma
. | Shri Ajit Kumar Bhandari
Briefl facts:

M/s KEI Industries Limited, 209, 212/3, 217/1. NH No. 8, Jetalpur,
Daskroi, Ahmedabad, Gujarat 382426 (for short - ‘applicant') is engaged in the
manufacture and supply of Extra-1ligh Voltage ("EITV"), Medium Voltage
("MV') and Low Voltage (1.V) power cables. The applicart has collaborated
with M/s Brugg Kabel AG, a Swiss company, to upgrade its technology 1o
manufacture EHV cables up 1o 400 KV, The applicant is registered with the

department and their registration No. is 24 AAACK0251C17D.

2 Briefly, the technical details as submitted by the applicant are as
under;

* that presently they manulacture EHV  cables using  Continuous  Catenary
Vuleanization (CCV) process;

= they are in the process of setting up a new manufacturing plant in Gujarat for making
HV/EITY cables using the Vertical Continuous Vulcanization (VOV) process:

o that while insulation of esble cores in CCV process happens in horizontal hediting
lubes, in VOV lines, the process of insulation is done in verticsl tebes; -

o that the VOV manulacturing line is required o be supporied by concrete structure in
square form on all sides; :
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o that the ttal height o the VOV line from the ground Noor 15 approximately 152
mieters; that cach floor inside the VCV tower will be 1.2 meters height upto imtial 60
- 70 meters and therealter, the height of each foor will be changed 1o 6 meters as per
the requirements of the line;

™

that there will be passenper lifts and material handling litis installed in this VOV
tower: that there will also be a staircase with emergeney exit and Nire hydrants on
cach (oo, v

that this VOV tower will be used exclusively for the purpose of manufaciuring
HV/EHY cables:
the lavout of the VOV line is reproduced below for ease of reference;

‘Jr—fl_ |

CAMTER P, OOR i
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£ TUBE LA TG |

ACOd LTS |

PAY OFF

s that the capstan (Toor level i the above diggram is 136.6 meters, and the extrusion
floor bevel 3s at a height of 128.7 meters;

e that the pressure vessel is at the ground level of the tower:

o that the process undertaken al ench floor and the weight of the significantly heavy
components 1o be placed on each Noor o run the VOV line is submitted by the
applicant:

e that the total load at different floors will be transterred through tower columns o the
VOV 1ower footings, which is the foundation for the VOV tower;

e ihat when the machinery rans, there will be a dynamic load on each floor which will
e borne by the Noor and subsequently the [ooding:

e that the VOV tower has to be construcied in a manner so as 1o withstand such heavy
loads along with the self-load of the tower, wind load and seismic load.

3. [he applicant is procuring various inputs and input services in order
to constiuet the ouler square structure with concrete columns and concrete
foundation to support the erection of the VCV line. They are of the view that
ITC on inputs and input services is received by them for the construction of the

concrete structure, used for structural and foundational support of the VCV line

-
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is available to them in terms of sections 16 & 17 of the OGST Act, 2017. To
substantiate, the applicant has made the following submissions viz

o that the tcnm “apparatos’ and “equipment” signify an agpregation of woels, materials
or machine designed to perform a speeilic function:

o that the term ‘machinery” signilics an assembly ol items designed o perform
mechanical Tunction entailing application of Torce cither manually or otherwise o
achieve a predetermined result;

o that the VITV line gualifies as apparatus and machinery;

s that in order to qualify as plant & machinery in terms of explanation to section 17,
thid, the two major requirement to be satisfied are that

-IL 15 an apparatus, equipment or machinery fixed 1o carth by foundation or
struciural support and
-that it is used lfor making an outward supply of goods & service or both;

¢ that the input & input services procured for construction of concrele tower o support
& crect the VOV lines at the factory to be used for manufacturing FHYV cables to be
supplicd 1o the customers, is in the course of furtherance ol business;

e that the following test would determine whether a particulur privluct would fall under
the category of plant and machinery. viz common parlance 1est, functional test
durability test and elose nexus Lest;

=« that the input and input services are used for foundational & struetural support of the
YOV lines which are plant & machinery; that ITC is not restricted when supply
:m\-n]-.'::: construction or works coniract service penaining to plant & machinery; that
i terms of explanation o section 17, swpra, plam & muchinery includes Toundation
and struciural supports:

= that the concrete structure in a VOV tower plays a lundamental role in maintaining
stability precision and overall efficiency throughout the manufacturing process of
insulated cables;

o that they would like to rely on the case of vie

ICB P Lud?
Ambica Wood Works’
Sirpur Paper Mills &

4. In view of the foregoing, the applicant has sought ruling on the below
mentioned question vis:

Whether the applicant is eligible to avail 1TC on s and Dl services wsed
Jor construction af concrete tower 1o suppart and erect the VOV lines at the
Jactory of the applicant, for mamdacture of EHV cables. in terms of Section

17(5)c) and (d) of the CGST Act, 20177 |

g, Personal hearing was granted on 04,12.2024, wherein Ms. Priyanka
Kalwani, Advocate, Ms. Devanshi Sharma, Advocate, Shri Davanand Sharma,
Shri Sonu Sharma Shri Ajit Kumar Bhandari appearcd on behall of the
applicant and reiterated the submission already made in the application. The
also submitted 4 compilation of case laws in the matier, The judgements relied

upon are as under:

",:-"P-F r
L 1987 (96} ELT 239 [Tri} m-.r" 7
11979 43 STC 338 Guj HE I;
Y 1998 (97) ELT 3 (5C) J.|. = |
‘_ﬂ:,.::.\-\‘
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« Karnataka Power Corporation”

s Victory Agqua Farm [ 1d®

o Scientific Fngincering Housc P Lid®

s ndian (hl Corporation |.1d?

s [ B Venkata Ruoo®

s Cachet Pharmaceaticals P Lid”

a Scimens India Lid'"

= Nowrangroy Metals P Ld'"!

s Barclay, Curle & Co Lid"

e Dritish Columbia Forest Products Lid"

Discussion and findings

f. Al the outset, we would like to state that the provisions of both the
CGST Act and the GGST Act are the same except for certain provisions,
Therefore. unless a mention is specifically made to such dissimilar provisions,
4 reference to the CGST Act would also mean a reference to the same

provisions under the GGST AcL

T Wi have considered the submissions made by the applicant in their
application for advance ruling as well as the submissions made during the
course of personal hearing, additional written submissions and oral submissions
made during the course of personal hearing, We have also considered the issue
involved. the relevant facts & the applicant's submission/interpretation of law

in respect of guestion on which the advance ruling is sought.

8. l'o summarize, the short issue involved in the application filed
secking a ruling is regarding, eligibility of the applicant to avail the I'TC on
inputs and input services used for construction of conerete tower o support and

erect the VOV lines at the {actory of the applicant.

9. Refore dwelling on to the questions on which the applicant has sought
ruling. it would be prudent to reproduce the relevant sections, notifications, ete.

for case of understanding viz

002y 9 S0C 571 50

{20 EF 0 TMI 758 8O

BORge (1P SCC (1)

P || SO BEG

L U N Y |

a1 (4 T TE3 Pagna 1O

wgen (3171 TR 622 Bom y b
12003 ¢a) TMI 21 Gauhath 110 o
o700 76 FTR 82 (111 LA
P19y Canl 1l 1956 {300 M=o
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= Section 2. Definitions.-
In thix Acr, unlesy the context otherwise requires, -

(39) “inpaat " means any goods other than capital goods used or intended to be used
by a supplier in the course or furfherance of busingss,

(0 “frpna seevice™ meany any service uved or intended o be wsed by a supplier in

the cowrse or firtherance of hisiness

# Section 16. Eligibility and conditions for taking input tax eredit

(1) Every registered person shall. subject o such comditions and resirictions ax
ity fre prescribed and in the manner specified in section 49, be entitled to take
credit of i tax charged on any supply of goods or services ar both o him
which are wied or intended to be wsed in the course or furtherance of his business
e the said amount shall be credited 1o the electronic eredit Tedger of such
Person

~ Section 17. Apportionment of credit and blocked credits

{3} Norwithstanding amthing contained in sub-section (1) of section 16 and
sub-xection (1) of section |8, inpi tax credit sholl not e availoble in respect of
the following, namely -

(o) works contract services when supplied for consiruction of an immovahle
properny fother thon plant and machinery) except where it iv an inpit service for
further stipply of works confract service,

(eli gowds ar servives or botl received by a tecable person for construction of an
immovable property fother than plant or machimery) on By own gecount
including when such goods or services or both are uved i the cowrse or
furtherance of business,

Explanation.-For the purposes of clanses (o) and i), the expression
“construction” inclides re-canstruction, repovation, additions or alferations
GF repaies. to the extend of capitalisation, to the satd tmmovable praperiy;

Explanation.- For the purposes af this Chapier and Chapier VI the
cxpression  “plamt and  machinery”  meany dppraratingy,  equipment,  ond
machinery fixed rr earth by foundation or steuctoeal stegapaet Hhenl e wsed for
meiing emtward supply of poods or services or bl and includes sueh
fowndation and siructural supports but exelides-

{8} land. building or any ather civil strociures:

(1) telecommunicaiion lowers, and

fiid) pigedines laid oueside the factory premives

» Circular No. 219/13/2024-GST dated 26.6.2024 [relevant extracts)

Subject: Clarification on avatlability of mmad tax credit on ducts and
m::rr._'fmh'.': wsed in network of optical fiber cables fOFCS) in terms of section
1763} of the CGST Act, 2007 -reg
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| section 17 of CGST Act

the definition of “ plant and mochinery ™

in the bxplanation fo section {7 of CGST
Act, as they are nefther in nature of land
building  or  civil  sfructurées nor
are  in omaiire  of felecommunication
towers or pipelines  faid owside the

Sactory primizey

4. Accordingly, it i clarvified that
availment af input tax credit v nof
restricted tn respect of such ducts and
gt sed bn network of aptical fiber
cables (O ) eirther under clause ic)
or under clawse. (o) of sub-seciion £3) af

10. The eligibility of I'TC, hinges to the aforementioned sub-sections viz

section 17(5)c) and (d), ibid. Howewver, the Hon'ble Supreme Court, in a recent

Judgement in the case of M/s. Safari Retreats P Lid, reported at [2024 INSC

756], while examining the above sub-sections has held as follows:

ANALYSIS OF CLAUSES (c) & (d)

31 Now, we analyse clauses (o) and (d) af Section 17(3), Clause (¢l appltes when
wirks contract services are supplied for consiriciing tmmavable properiv,. The
definition of “works comtract” under Section 201 19} iv extensive. 1t reads thus:

"2 Definivions. -

(119} “works copiract” means a coniract for bullding, construction, fabrication,
campletion, ereciion, installarion, fitting out, improvement, modification, remir,
maintenance, reaovation, afteration or commussioning of anv immovable properiy
Wherein iransfer of property in goods owlether oy okl or (e soume otfier form) is
invedved im the execution of such contract:”

Thus, in_the case of works comtract services supplied for the construction af
tmmovable property, the benefit of ITC iy nof _aviilahle [ fowever, there re
excephions i clawse fe). First iy wien goods or services, or both, are received by o
faxahle person for the consiruction af" “plant and mechinery”, as defined in the
explanation (o Section |7 [he second excepiion iy where the works comiract service
supplied for the construction of fmmovahle properiy ix an input service for further
supply af the works contract

32 Clause (o) of Section 17¢3) iy different fram clawse dcl in various axpects. Clause
fel) seeks to exclude from the purview of sub-section (1) af Secriony 16 and |8, poods
or services ar both received by a ravable person to consiruet on immevable property
o fix own acconnt, There are two exceptions in clause fely for the exclision from 410
provided in the fiest part of Clause (d), The first exception is whore guods or services
ar harh are received by o taxable person ta construcl an inmmaveble  property
consisiing of a “plant ov machinery ", The second exception i where poody and
services or both are received by u taxable person for the consiruction af an
immovable property made not on hiv own account. Construction i said to be [N}

faxable person’'s “own account” wihen i) it is made for his personal axe and ot

for service or {if) it iv to be wsed by the person consfruciing ay a serting in which

business is carried out. owever, consiruction cannol seid to be on a faxable

persan's “own accaumn i i is intended to be sold or Liven o leaxe or .n'.in-n,-.-._-Fr’.._'
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23 Section 1703) incorporaies an L'.t'p.l'.:.'m.r?f-rm which JPrvices thicir the ward
“conyiruciion” wsed fn claes fol and () tncludes reconstruction, renovation,
additions, alterafions or repairs, to the exienr of capitelisation. io the immaovahle
prapety. Thus, a very wide meaning has been assigned to the expression
Ceanstruction” by the said explanation,

24, There v Bardly o similavity benveen clawves (o) and (d) of Section 17730 excepl
Sor the fact that botl clawses apply ax ar exception ta sub-section (1) of Section 16,
Perhaps the only other similarity s that both apply to the construction of an
immovable propersy. Clause (o) wves the expression " plant and machinery ™, which iy
spectfically defined in the explanation. Clause (d) wses an expression of "plant or
machinery ", whici ix raot specifically defined

15 Now, what i material is the explanaiton o Section 17, which ready thus;

“Explanaiion. — For the purposes of this Chapter and Chapier VI the expression
—plant and wachinery means apparatus, equipment, and machinery fixed to earth
by fereeenclctior o straetural support that are wxved far making antward supply of goods
ar services or hork and includes such foumdation and structeral suppores bt
excludes

i fermed. hunilfelime or anty other civil strucfures,
filk jelecommumication fowers; and
fiFid Il_r.flr;l|-'|rfrr.|:-' v feided arpidsiche fhe i'lf.lt'ﬁ'.l'.l'll.' If?-"l'.'.r“n'-."il:.'.";. "

The explanation defines the meaning af the expression “plant and machinery”
Hovever, as sicted carlier, the expression " plant or machinery” has not been defined
under the CGST Act, It is pertinent to note that clauses () and (d) do not altogether
exvelude every class of immovable property from the applicability of ITC. In the case
of clense il if the construction is of “plant and machinery " ax defined. the benefit
af T will aeerne. Similarly, under clause (d), if the construction 15 af a “plent or
.ri;r.:u-.fu'm'r_-.' * O will e available.

jemphasis supplied|

1. We find that the Hon'ble Supreme Court, while analyzing section
| 7(5)¢), ibid, has concluded that in the case of works contract, benefit of ITC
i not available in respect of services supplied for the construction ol immovable
property, subject however to two exceptions |a] when the goods, services, or
both, are received for construction of *plant and machinery’; and [b] where the
works contract service supplied for the construction of immovable property is

an input service for {urther supply of the works contract.

12, Further, while analyzing section 17(3)}d). ibid, the Hon'ble
Supreme Court has concluded that it secks 10 exclude from the ambit of sub-
sections 16(1) & 18(1 ), ibid, services received by a taxable person to construct
an immovable property on his own account subject however, 1o wo exceptions,

where goods or services or both are received by a taxable person to

[a|construct an immovable property consisling of a “plant or 7

machinery”; and ;J ;
4l

Fﬂﬂﬂﬂﬂril .";5"_""



[b] for the construction of an immovable property made not on his own

account;

The Hon'ble Supreme Court further, explains that construction is said to be on
a taxable person’s “own account™ when (1) it is made for his personal use and
not for service; or (i) it is 10 be used by the person constructing as a setling in
which business is carried out, further stating that construction cannot be said to
be on a taxable person’s “own account™ if it is intended to be sold or given on

lease or license.

13.  The Hon'ble Supreme Court, in the case of M/s. Safari Retreats P Ltd,

ibid, while further analyzing has held as follows viz

FE A the expression “plant or machinery " appears o be intentionally
incorporated, if iy noif possible to accepr the contention of the learned ASG that the
word “ar " in clowse () showld be read as “and”. If the said comention is accepred,
there will not be any difference between the expressions “plam ancd machinery” and
“plant or mackinery”. This will defear the legislative intemn

6. Lhe expression " plant or machinery ™ has a different conmotation. If can be either
a plant or machinery. Section [7(3){d) deals with the construction of an immavable
property, The very fact that the expression “immovable property other than “planis
or machinery” is used shows thar there cowld be g plant ther is an immovahle
property. As the word “plant’ has not been detined wnder the ©GST Act or the rules
Sramed therewnder, @3 ordinary meaning in commercial feems will bave fo be
aitachied o it

32 Thix Court hos lald down the functionality test. This Ceourt held thar whether a
Budicling is o plant is a question af face. This Court feld that if it is found on faces thar
a building has been so plonned and constructed ax 1o serve an assessee s special
technical requirements, it will qualify to be treated ax a plant for the prorposes of
tnvestment allowance, The word plant’ wsed in a brockeied portion of Section
P73 k] commar be given the rextricied meaning provided in the definition of “plant
and machinery”, which excludes land, buildings or any other civil structures.
Therefore, ina given case, o building can also be treated as o plant, which is excluded
from the purview of the exception carved ot by Section 1 705)0d) as it will be covered
by the expression “plami or machinery”. We have discussed the provisions of the
COST Act earlier. To give a plain interpretation to clause (o af Section j,?lfj}_ ihe
wewrd “plant " will have o be interpreted By taking recourse to the functionality fest,

33 Chne of the submissionys of the learned ASG is that as the Union legislature cammor
fevy tax on famd and huildings, the chain is broken once o huiilding comes into
existence by using goods and services, As divcussed earlier, Schedule I8 of the CGST
Act recagnises the activity af renting or leasing buildings as o suppdy of service. Even
the activity of the construction of a building intended for sale iv a supply of service if
the total conyideration Is accepted before the completion certificate is granted.
Therefore. if a butlding qualifies to he g plant, ITC can he r.ll'm'fli_-'nf.u_sgu.l}]'_\'f the supply
of services in the form of renting or leasing the building or premises, provided the
other terms and conditions af the CGST Act and Rules framed thereunder are
Sulfifled. Therefore, the argument regarding breaking the chrerin cannol be accepled . .

rl'.? is entively. However, if the construction of a building by the recipient of seryice s
Jor nix own use, the chain will break, and thevefare, TIC would ot he l’.r'l'ﬂi-ullﬂﬁl;.

3|
=)
AN
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14, We hind that the Hon'ble Supreme Court while analyzing the
expression plant pr machinery, held that there could be a plant that is an
immaovable property: that the word *plant’ not having been defined under the

Act, its ordinary mecanmg in commercial terms will have to be attached to it,

The Hon'ble Court, therealter laid down a functionality test, further concluding
that if a building qualilics to be a plant, [TC can be availed against the supply
ol services in the form ol renting or leasing the building or premises, provided
the other terms and conditions of the CGST Act and Rules [ramed thereunder
are fulfilled: that however, if the construction of a building by the recipient of

serviee is for his own use. the chain will break, and I'TC would not be available.

1 5: The appellant has stated that the VOV lines can be termed as
apparatus and machinery; that the construction of concrete lower for erection
and support of VOV lines are cligible for ITC as they are used for providing
foundation and structural support. We find that the aforementioned judgement
lays down the law as far as section 17(3){d), ihicl, is coneerned, ITC on services
received for construction of immovable property on his own account is blocked
subject however, o two cxceptions, as lisied supra. The Hon hle Court further
explains taxable person’s “own account” to be when (i) it is made for his
personal use and not for service or (ii) it is to be used by the person constructing
as a setting in which business is carried out. On examining the applicant’s case
in light of the above, we find that the ITC on inputs and input services used for
construction ol concrele tower to support and erect EHV cables, is hitby section

1 7¢5)d), ibicd and therefore ITC is not eligible on this count.

6. Now on examining the matter as to whether it would fall within the
other exception of 17(5)d), ibid, i.e. construction of an immovable property
consisting of a “plant or machinery”, we find that the 1on ble Court has laid
down a functionality test. holding that if a building qualifies to be a plant, ITC
can be availed. 1lowever, even on this count, if the construction of a building
by the recipient of service is for his own use, the chain will break, and therefore,
ITC would not be available. We have already held that in the present dispute,
the appellant has not been in a position 1o prove that it is not on his own account,
Going by the rativnale ol the judgement, supra. we hold that on this ground... oy

also, the appellant would not be eligible for TTC. b

_ e
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17. The plethora of judgements relied wpon by the appellant, would not
support his case, more so because, in paragraph 235 in the case of Salan Retreats
P Ltd, supra, the Apex Court, has summarized the law regarding interpretation
of taxation statutes and therealler, passed the aforementionced judgement, which
we have relied in coming to the alorementioned lindings. Fven otherwise, we
find that the case laws relied upon is not relevant as it mostly pertains to the

Income Tax Act.

18. The other averments cspecially reliance on the circular dated 26.6.2024
wherein clarification is provided regarding I'TC on ducts and manholes used in
network of optical fiber cables (OFCs) in terms of section 17(5) of the CGST
Act, 2017, is not applicable to this matter since the clarilication provided is
specifically on ducts and manholes. The other averments raised by the
appellant, are not being gone into since in the judgement of Salari Retreats Pt
Ltd., the Hon'ble Apex Court has examined section 17(3)(d), ibid, in its entirety
and has laid down the law, which in terms of Article 142 of Constitution of

India, is the law of the land.

19. In view of above, we rule as under:
RULING

The applicant is not eligible to avail ITC an inpuis and input services wsed for
construction of concrete tower to support and erect the VOV lines at the
Jactory of the applicant, for manyfacture of EHV ur.n:.'f'?f{ v, i fermys of Section
17050 and iy of the CGST Act, 2017,

oy

{Kanu""'%fhuk]a} prEtiaa, (1 I. .Meena)
Member (SGST) r,’.-"" - 2] Member (CGST)

Place: Ahmedabad
Date:z1 .03.2025
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