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Nanrc and addrcss ol thc
applicant

I)atc:oJ /f112025

GS't'lN ol-thc applicant

M/s. JIiM Iicolil-c Mobility Surat l)rivatc Ltd.
I)lot No.-70, IIR'l'S Ilus [)cpot and
Workshop. I I) Schcrlc No-4t{. ( )1'rp [ 1111 .

Ilhcstan t trhan l!c4Lth ('cntrc. llhc:lrrrt. Strlal
24LAt;CJ1519P17-1

J urisdiction O1-llcc

I)atc of application

(- latrsc(s) ol' Scction 97(2)
ol' ('(iS l/(;(;S I Act,
2011. under which thc
rlLrrst i()u( s ) raiscd.
l)atc ol-l)crsonal I lcaring

Prcscnt 1br thc applicanl ( l)Shri Atul Cupta,Cn
(2tShri Krr ish (ioyal. ('A

l]ricl'lircts:

M/s. JIIM licolifc Mobility Surat Privatc Ltd., Plot No.-70, I3[{'l'S l}Lrs l)cp<rt,

and Workshop,'ll) Schcmc No-48, Opp Unn-llhcslan lJrban Ilcalth (]cntrc, IJhcstun.

Surat llbr short 'applicant' I is rcgistcrcd undcr (iS[' and thcir (iSIIN is

24AAttOJ45491'1/.|.

2. 'fhc applicant has statcd that thcy are engagcd in provicling mobility'

solutions, particularly for public trzrnsportation and opclatcs as a couccssionairc lirr'

projccts likc thc procurement, opcration and maintcnancc ol clcctric buscs fbr cit-v

[outcs.

Conlracting (GCC) under the National li-llus Program (NI.l] l')- l)hase- 1,

Ofhce of the Assistant Commissioncr ol'Statc
I'qt .x lln!1- 63 1 \qn g 

9 - 1 6, 1) i vi s i o n - 7, S u ra t.

24.03.2025

(c)

24.09.2025

projcct lbl supply, operation and maintcnancc of 5(190 c-buscs wns inv

cunrulativc basis lirr pan India. M/s JIIM lrcolifc Mobility l)rivatc Llcl to

I
/ )n ti

l'"9

I

AI)VANCE RUl.tNG NO. OU.|/G AAR ltu2025l47
(IN APPLICIA'IION NO. Advancc I{uling/SGS'l'&C(iS't72025/AlLi I I )

3. 'l'hc Convcrgcnce Iincrgy Serviccs Limitcd (CliSI- lor short) invitcd bicls

lor thc projcct namcly 'llequest for Proposal Seleclion oJ bus opet'atrtr li;r'

proci.trement, operalion and mainlenance o./ 5690 lilectric buses (li-buses.fbr short )

crnct tlevelopntent of allied electric and civil inficr.structure ott (lros:, Oo,tt

)
I)iill ill
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thc bicl and was dcclarcd as a succcssful biddcr. 'l'hcy wcrc awardcd thc projcct lirr

thc cit1,o['Surat lbr 150 Nos I]l{l'S AC lilcctric Iluscs vidc LOA dtd. 24.07.2023.
'l hc saicl projccl was awardcd by ClrSL to M/s JI]M licolil'e Mobility Privatc Lrd ou

bchall'ol'Surat Municipal Corporation (SMC for short).

4. N4/s JIIM l;colil'c Mobility Privatc Ltd., bcing the succcsslul biddcr,

incorporatcd thc Applicant as a Spccial Purposc Vchiclc (SPV lbr short) and

rcclLrcstcd CllSi. and SMC to acccpt thc applicant as thc cntity which shall undcrtal<c

:irrcl pcrlbrm thc cxccution ol thc projcct as awarded to M/s JBM licolilc Mobility

I)rivatc Ltd. A Conccssion Agrccmcnt dtd. 2l.08.2023 was thcrcaltcr cntcrcd into

bctrvccn thc Applicant and SMC lbr Supply, Opcration and Maintcnancc of ll-buscs,

sub.icct to thc tcms and condilions sct lorth in thc Conccssion Agrccmcnt. IIowcvcr,

subscqr"rcntly, thc projcct undcr considcration was lransl'crrccl to IWs Sitilink Limitcd

( SSl. lirr short) lur () & M purposc by SMC and thcrclbrc, a I'ripartitc Agrccmcnt

citd. 05.04.2024 was cxccutcd bctwccn thc applicant, SMC and SSI- and all thc rolcs

antl rcsponsibility ol'thc said projcct peflaining to SMC wcrc shiftcd to SSI- in thc

srlrnc nranncr as dcflncd in thc Ilcquest lor Proposal and thc LOA.

5. ln vicw ol'thc abovc {actual background, thc cngagcmcnt is bctr,vccn thc

applicarrl, and SSl, and thc lcms of the said cngagcmcnt nccds 1o bc dctcrmincd in

accorclancc with I{l:l), I-OA and thc Conccssion agrccmcnl. As pcr the tcrms and

conditions ol'1hc Conccssion Agrccment cntcred into by thc applicant and SMC and

sr-rbscclucnlly translbn'cd to SSL, thc applicant is liablc to pay an agrccd sum in 1hc

lbrnr o l- darnagcs ( hcrcinalicr re fcrrcd to as 'liquidated damages' or

' contpctrsulio tr ') to thc SSL, in case of any malcrial dcfault or brcach ol- thc

agrccrncnl or Iailurc 1o pcrform thc obligations under thc Conccssion Agrecmcnt.
'l'hc rlatcrial dcl-cct, brcach or l'ailure may include, but arc not limited to, failurc to

opcratc ancl rnaintain thc buscs by thc applicant, brcach o['any opcrational infraction,

n on-rccti licalion ol'dclccts in buscs, brcach by thc applicant ofany ol its obligations

unclcr thc Conccssional Agrccmcnt or on account olany dclbct or deficiency in thc

provisior-rs o1 goods and scrviccs by thc applicant ctc.

6. 'l'hc rclcvant cxtracts ollhe Conccssion Agrccmcnt for thc purposc ol-this

Advancc l{uling application arc rcproduccd bclow: -

c2ol 22
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11..........

1.2 Interpretotion

1.2.I In lhis agreement, unless the contexl otherwise requires ..........

(y) the damages payttble by either Party lo the other of them, as set.fbrth in this

Agreemenl, whether on per diem basis or otherwise, ar" mt,tti.,all1, agraatl

genuine pre-estimated loss and damage likely to be suffbred and incurred by

the Party entitled lo receive lhe same and are nol by wa.v o/ penaltlt (the

'Damages"); and

2.1 Scope of the Agreement

The scope rl the Agreement ('The Scope of the lgreement') shall mean ond

include, during the contract period:

(a) design, manu;fbcture, procurement and supply rl buses confbrming lo the

Specifications and Standards set forth in Schedule-ll (the 'lluses') und irt

accordance with the provisions of this Agreement:

(b) Operation and Maintenance of Buses in accordance with the provi.sions r.tf

I his lgreentent;

(c) Develop, Equity, Operate and Mainlain lhe Maintenance Depots n tlte

Depol Siles specified in Schedule-A, in accordance with the provisions ryf this

A greemenl.

(d) Procurement and installation of the Charging Infrctstruclru"e al thc

Maintenance Depols /rtr charging of the lluses.

9. 2 Appropriat io n oJ' Performan c e Sec ur ily

The Authority shall, without prejudice b its other righls oncl remctlies

hereunder or in law, be entitled to encash and appropriate, ./rom lime lo time

and as many times as required by the luthorily, from the Perforntcrnce Secttrilt,

such amounts as may be due to it under this Agreement, includingin te;pe49j
dn Dama ble b the O ralor or a 0t lure to o ctlions

under thi; ^t\41eemenl, fbr an operator /br a fttilure to perform it.s ohligaliorts

4nder lhis lgreement, fbr an Operator DefLtult or /br fcrilure lo meel (ut\)

Condition Precedent, in accordance with the term.\ of this ,4prce m('nt. -rr'l=\s-': - :x,
$
\t
)i

{
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A rticle- 16

OPERATION OI-'RI]SES

l6.l 0perution ot Buses

16. l. I l'lte Operator shall make available and Operate and Maintain thc

lJuscs in accordance wilh the provisktns of this lgreement, including witfutut

limitation, the l)epkryruent l)lan, and shall utmply with the operatian and

mcrintenonce requirements as provided in Schedule-I of this agreemenl.

16. 1.2 'l'he operalor shall be fully responsible for en.suring the .ta/ety and

security r/'the lluses at all times, including during operations and while the

lluses ure al lhe Mainlenance depots. In the event the operator fails to ensure

lhe security of the buses and there is any thefi of or damage to the bus rtr any

contponenl rl the bus including bul nol limited lo anlt s11171p6nent, spare pat't,\,

hardware. sofiware, instruments elc., the operator shall, as soon as is

reasonubly pracliccrl, repair or replace, as the case may be, such bus ry' bus

cotltpotlent. spare parts, hctrdware, software, instruments etc of the sanrc ot'

equivalenl quality and specification, after giving prior written notice lo the

lul horilv.

I 7.4 14uinlenunca Requirentents

'l'he oltct'ator shall procure that aI all lime.s during the contrctct perir.td, euch

ctncl evcrt.' bus conforms tr,t the maintenance requirements set Jbrth in Schedile-

I (the 'Opcration and Mctintenance llequirements')

17.5 Duntuges Jbr hreuch o.f Maintenunce Obligutions

17.5.1 ln the evant thal lhe operator fails to rezair or recti'fy any clefect or'

tla/ic'iency in a bu:;. os r^el fbrth in lhe Maintenonce requirements and y,ithin llta

eriod s Ll tetl lherein il ,thall be entitled to recrner dama

ul th

to hc

t'u lc trltrlct/ ttncl icl r each da o da la until tha breaclt i.s cured

r bus. llecoya

1

agc { r-,1'22

afi%, lte t'L'anl o t't1l0nce Securil

JI

;' ittl
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dctmcrges shall be without preiudice to the rishls of the Aul horitv unc{er thi,s

agreement, includins lhe richt of terminatbn thereof.'

20.8 Operational Infractions

20.8. 1 The Operator Shall Opercrte and Mainlain the lJuses so as to ntinimise

the occurrence ctf ctny of the Operational Infraclions. An Operctlional lnfr.action

may be identi;t'ied by the Authority (or the Authority's llepresentctlive) eithcr

lhough inspections of the Buses and Maintenance Depots. User com.plaints or.

review of the data generated from the ITS.

20.8.2 'fhe Operaler agrees lhat upon lhe occurrence of anv Operati.onal

ln raclion it shall to the luthorit Dama an anloLtnl. co rres ond in,\o

lo the brettch ri such Operatictnal Infiactkn as set out in Schedule-T ln the

event of any repeated Operational lnJictclions, the rate of Damages payahle bv

lhe Operalor shall increase in accordance wilh the provisions of Schedule 'l-.

ARTICLE-30

COMPENSATION FOR BREACTI OF AGREEMIJNT

30.1 Compensation Jbr defuult by the Operutor

In the event of lhe Operator beins in malerial de/ault or ltt'eoc:h oI this

Asreement. it shall pav to the lulhctritv by way of contpensalion. all tlirect costs

,yuffbred or incurred by the luthority as a consequence ofsuch malerial clc/iult

or breach tvithin 30 (thirty) days o/ receipl ry' the ctemancl su;tportecl bt,

necessary parliculars therertf: provided that. no compensatbn shall he po)ttrble

ttnder this Clatrse 30. I /or any default or breach in respect rl which

are expressly speciJied and payctble under thi,s Agreement.

17.5.2 The l)amages sel forth in Clause 17.5.1 may be assessed crnd speci/ied

forlhwith by the Authctrity, provided that the aulhority may in its discrelion.

demand a smaller sum as Damages, if in its opinion, lhe breach has been cured

promptly and the Operator is othet'wise in compliance with its Maintenance

Obligatbns. The Operator shall pay such Damages forthwith and, in lhe evenl,

thal il contests such l)amages, the Dispute llesolution Procedure shcrll apply.
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SCHEDULE-I
(See Clouse 16.1.1 &17.4)

O P E ITIT I O N AND MAI NTE N ANCE REQU I R E M ENTS

llus repair and maintenance generally calls for following activities amonlast

olhers at varying intervals / periodicity / Km operaled by each bus.

requirements varying with bus make, model, etc.:

(a) Daily washing and clectning of buses

(b) Peririlic inspections and rectifications as required.

(c) l)revenlive Alainlenance as prescribed by Bus Manufacturer i.n./brm o/-

'ntoinlenance schedules' al cerlain lime inlervals /Knt plied-such maintenance

generally varies with periotl vtu"ious sub-systems of n llus. As an excunple,

perioclicity o/ some sttch maintenance schedules and main aclivities therein are

illus trctled as under:

(i) l)aily maintenance fuel, oils / lubricants, coctlant, air pressure, air in/lation,

loose Jasteners, Jitmenls etc. * check, k;p up, tighten, as required.

(ii) Monthly/bi-monthly-l*l/[* I Km operation-All activities of earlier

schedules rl batlery, molor, Tyre condition necessaryfor cotective/prevenlive

ctclion,\, elc.

(iii) QL.tcrrlerly- l* I Km operatir.tn All activilies t/ earlier schedules ctnd brake

system maintenctnce including but not limiled to inspeclion, servicing, brake

lining change / replacement, servicing ry' other brake syslem items, greasing

e tc.; vehicle eleclrical, lighting, alignmenl, elc.

(iv) Six monthll,-l* I Km - All activities ot above schedules, and activilies

related lo sleering, axles, transmission, tyres, drive line, elc.

(v) Yearly- l* I Km- All above activities and full checking /inspeclion of bus

chussis. bus bodies and their fitments, and taking necessar))

correct ive/prevent ive actions.

(vi) lli-annual/annual - Cerli/icatbn of road worlhiness ct buses -lnitial

periodicily being c{ier two years for up to certain age lhen annually.

(vii) lleplacetnenl of in-use bus aggregales e cthttut Mean Time lJetween

l;a ilures (M7-l]1) to prevenl failures and consequenl costs and inconvenience.

(d) l?unning repairs upon l)river complainls/ report etc.

(e) llreak down repairs on-site of llus failures

O 'l-rming oJ'Jitiled Bus to a depot workshop and repairing the bus fa
(g) lc'cidental vehicles lowing and or repairs

I

:i

ol' 27 .
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Anne-r-l

Pen a lty

IJ us Operulion-Peno Ity shrtll he app licd pcr incidcnt

Sr. No Incidcnls l)cnully

fi.,
(r,

Operalrtr not responding to

direclions senl by Authority

Driver Not stopping at Station

designated as per Operating Plan

unless ttuthorized by luthority

l)rivcr Stoltping at Stitini n,i,r

designatecl us per Operating l)kln

unless authorized by luthority

Use rlf eleclronic equipmenl like

Iladio or Music system unless

aut hor ized by Aut hor ity

is" ,,1 Call phone by l)river while

Misbehaviour by driver with

luthority o/ficials

t00

t()0
-)

-)

100

500

1

i
1.000

driving

Driver not wearing clean Unifbrnt as t00

A pp r ov e cl b.v Atrt h o r i ty

l)river in tlrunken slate

6

7

,l

3000

t000

I' 22

sr. Ad

(li) l|/elding-electric arc and oxy-acetylene gas based.

(l;) T'yre repa ir .facilil ies

(G) Air compressor and air inflation facilities

(ll) Utilities, administralive, accounts, stores and other related facilities
( I ) ll reakdow n van/recovery/tow ing vehic le etc.

(iii) Contrcl Centre facilities duly equipped with microprocessors,

contmunicalktns and other related facililies
(iv) T.rained sta;t'JJbr varbus trades and shifts of work

(v) l)ocuments, schedules, manuals etc for maintenance activit ies ,.

specifications ctf spares elc.

I

I
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t0

Causing accident due to

irresponsible driving

Driving above speed limit set by

Authority

3000

2000

500

10,000

(Operator

should

change lhe

driver befbt'e

nexl working

dov)

t2

l-t

t4

15

Deliberate non adherence of the

schedule timings

Driver committing /btal accidenl

Insurance Pr.tlicy nol in.f brce

Damage to the any vehicle tracking

equipmenl or any Intelligent Trensil

Management System installed by

luthority/Operator

Non availability of Bus as per

schedule i.e. 95(% availabililv in both

the shifts

10000(l.icrblc

for
lerntinalion

,r.f

agreemenl)

2000

3,000 (per

llus per shi/i)

The AuthoriQ may add Incidents and l)eficiencies as and when required trtitlt

notice to the Operator.

These penalties will be revised @5ok after every lwo years

ltl) i

r

ZffiS*.--.-.-v.x,

4\
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l'cnultt'.fbr dcleds in Buses not rect(ied eyen ulier givittg noticeJbr 24 hours

Sr. No I ncidt:n ls Pe nul4t

(In Rs.)

l)e/bct ive or malfunctioning headl ights,

rear lights, brake light, turning

indicanrs and parking lights, broken

mirrors at the time oJ lltts Operations

l;ire lixtinguisher mi.s.sing or beyond 500

expirv dalc

lJ ro ken/l nos e/ Mis s i n g I ) a s s enge r S eal 500

500

)

-l

-)

Lor,tse or missing hctndrails, roof grab

rails and/or with Sharp edges

Visible dents more than 6" beyond I
week on the bus exterktr

Malfunctk;ning/ Ilroken l.ight in the

passenger compartmenl

Placing an.y decorative article/religktus

slatue or symbol or polilical symbol

inside or outside the llus without the llus

without prior approval rf the luthorily

200

200

200

200

6

7

'l'hc ,'luthoritt,may acld Incidents and Deficiencies as and when required witlt

ruttic'e lo lhe Operalor. These penalties will be revised Q), 5% after eyery two

t)c u l"\

7. Accoldingly, in vicw and as pcr thc agrccd lerms o[ the Conccssion

Agrccnrcnt, thc SSl, has claimcd liquidated damagcs from thc Applicant, payablc

against various matcrial dciauhs, brcachcs or l'ailurcs on the part of the Applicant to

pcrlbrn-r thc obligations under thc Conccssion Agrccment.

8. 'l'hc Applicant has, thcrclorc, sought an ndvancc I{uling on the lollowing

clucstion oliaw: -

0Ia

I

N
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(l) Whether the GST is payable on the liquidated damages paid b1, rlte

Applicant to SSL for various material de.faults, breaches or non -

perfbrmance of the obligation as per the lerms and condilbns o.f the

Concession Agreement, under the provisions of GST law'?

(2) If the answer to above questktn is in afiirmative, whal shrtll be lhe

applicable rate of GST thereupon and the corresponding Service

Accounting Code (SAC)?

(3) I.f the answer lo queslion no. I is in ffirmative, whelher the applicanl

is eligible to avail ITC of the GST so paid to SSL on liquidated dantagas?

9. 'l'hc Applicant's Intcrprctation ollaw is as undcr: -

(a) tJndcr thc GS'l' I{egime, in ordcr to dctcrmine thc taxability o['any activity,

thc forcmost test is whether such activity is covcrcd under thc dcfinitiorr of

supply givcn under Scction 7 of the Act and onc has to satisfy that tiquidatcd

damagcs in itself is a supply.

(b) The lorcmost condition is that there must bc a l'low ol goocls or sclvicc.

which is not satisficd in this case, as thc liquidatcd damagcs paid by thc

applicant to SSL are in thc naturc of compcnsation/pcnalty fior datnagcs cattsccl

to SSL duc to brcach of contract or non-pcrformancc of thc obligation ol'thc

Conccssion Agrccnrcnt by thc Applicant.

(c) It is a well-establishcd principal ol law that GS'l' is not lcviablc orr

compcnsation paid towards any damage/loss causcd to anything/propcrty or to

the othcr party. Therc is no positive act of supply ol'scrvices bclwccn thc partics

and thcrc is no agrecment bctwccn thc parlies to causc loss tlr darnagc by

brcaching thc terms and conditions of an agrccmcnt fbr a considcration.

(d) CBIC has issued Circular No. 17811012022-GS'l' dtd. 03.08.2022, clarilying

the applicability of taxcs on liquidated damagcs, compcnsation and pcrralty

arising out of brcach ol'contract ctc. 'l'his circular has catcgorically clariliccl

that Iiquidatcd darnagcs on account ol- brcach o['tcnns ol contract arc lrot

subjcct to tax and such paymcnts do not constitutc considcration lbr a supply

and thus not taxablc.

(c)l{cfcrcncc is also drawn to CIIIC Circular No. 245l02/2025-GS'l dld.

28.01 .2025, whcrcin it has becn clarificd tl.rat pcnal chargcs lcvicd.

and NlllrCs are not subjcct to GS'I'.
{i

1l
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(i) SMC had inscrtcd damagc clausc in the Conccssion Agrccmcnt in ordcr [o

rccovcr thc loss or damagc causcd 1o SMC duc to breach in conditions, likc

non-r.naintcnancc of buscs by the Applicant, drivcr causing accidcnt during thc

opcratiorr ol thc bus, damagc causcd to thc bus duc to any rcason, opcrational

ini'actions ctc. '['hcsc chargcs are not bcing paid by thc Appiicant to thc SSl.

owing to any supply rcccivcd from SSL. SSL cannol bc said to tolcratc or

intcntionally allow thc brcachcs ol' the conditions ol' agrecmcnt by thc

applicant. No rccipicnt ol any service would cvcr allow intentional ioss or

damagc to bc causcd to him in licu of a compensation or pcnalty from the othcr

pafly.

(g) I{cliancc is placcd on thc lollowing dccisions

(i) r{c: M/s (iSpc (JI,DA) Ltd [Guj/GAAAR/Appt]ALt2025t02 dtd.

22.01.202s1

(ii) Itc: M/s Acharnpcl Solar l)rivac Limitcd I Ordcr-in-Appcal No.

n AAR/r 0t2022 dtd. t9.10.20221

(iii) ttc: Itircs Limitcd l(2023) 3 Ccnrax 205 (AAI{-GS'I-I-Iaryana)l

(iv) South llastcm Coalllclds Ltd Vs CCll, I{aipur 12021 (55) GS'|L 549

('l'Li-l)cl) |

(v) M/s Ncyvcli Lignitc Coporation Limircd 12021(530 GS'I'I. 401 ('l'ri-

Chcnnai) |

(vi) M/s M.P. Poorva Kshctra Vidyut Vitran Co Ltd 120211126

taxmann.com 1tJ2

(vii) Ilharti Cutlcr Ilamrncr Ltd Vs CCIi, Ncw Dclhi-1998(99) Ijt-.I'436

('l'ri)

(viii) I{cligarc Sccuritics Ltd. Vs CS'l', Ncw Dclhi -2014 (36) S'il( 937

10. I)crsonal hcaring was grantcd on 24.09.2025 whcrcin Shri ntul Gupta

ancl Shri Kavish Goyal, Chartcrcd Accountants appcarcd on bchalfofthc applicant

ancl rcitcratcd thc l-acts & grounds as statcd in thc application.

l) isc u ssion a ntl I'in rl in gs

I l. At thc outscl, wc would likc 1o statc thar thc provisions oi both thc CGS'[

r\ct and thc (l(lS l'Act arc thc satnc, cxccpl lor ccrtain provisions. 'l'hcrclilrc, unlcss

a nro.rtion is spccifically rradc to such dissimilar provisions, a rclbrcncc to t

12 ol'/2

Act rvould also rrean a rclcrcncc to the samc provisions undcr thc GGS'l

g.e

, Ati$
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12. Wc havc considcrcd the submissions madc by thc applicant in llrcir

application for advance ruling as well as the submissions madc both oral and writtcn

during thc coursc of personal hcaring. Wc havc also considcrcd thc issuc involvcd,

the rclevant facts & the applicant's submission/intcrpretation of law in rcspcct o1'

qucslion on which the advancc ruling is sought.

I 3. Wc find that a Requcst for Proposal lor Sclcction of Ilus Opcrator lirr

procurcmcnt, opcration and maintcnancc ol 5690 Elcctric buscs undcr thc National

E-Ilus Program (NIiBP)-Phasc-l dtd. 2l .09 .2022 (IlJrl']) was invitcd by Convergcncc

Irncrgy Scrwiccs Limited (CIlSf.), which was ultimatcly awardcd to Mis JIIM

ljcolit'c Mobility l)rivate Ltd Ibr the city of Surat. 'l-his projccl was lbr 150 lr-buscs

and was awardcd vidc LoA dtd.24.07.2023 by CESL to I\4/s JIIM llcolilc Mobility

Privatc [.td. on behalf of Surat Muncipal Corporation (SMC). M/s JI]M lrcolilc

Mobility Privatc Ltd. incorporated the applicant as a Spccial I)urposc Vchiclc to

undcftakc and pcrlorm thc cxccution of thc projcct awardcd to M/s JIIM licolilb

Mobility Privatc Ltd. A Conccssion Agrcemenl dtd. 2l .08.2023 was cntcred into by

thc applicant and SMC. Thc projcct was transfcrrcd to Mis Surat Sitilink Limitccl

(SSL) lor O & M purposes by SMC undcr a tripartilc agrcemcnt dtd. 05.08.2024

exccutcd bctwccn thc applicanl, SSL and SMC. -l-hus, finally thc cngagcrncnt is

bctwccn thc applicant and SSl, and thc terms of thc anangcmcnt nccds to bc

dclcnnincd in accordance with thc RtrP, LoA and thc Conccssion Agrccmcnl.

14. Wc find that thc applicant wants a ruling as to whcthcr GS'l' is payablc on thc

liquidatcd damagcs paid in thc lirrm of Compcnsation by thc Applicant to SSL, Iirr

various malcrial dcfaults, brcachcs or failurcs on thc part of thc applicar.rt to pcrlirrnr

the obligations undcr thc Concession Agrcemcnt.

15. Ilclorc going into thc issuc on mcrits, wc find that thc pcrson liablc to pay

GS't'on liquidatcd charges (if payable) would bc SSL, as it is thc cntity which would

bc tolcrating thc Act. 'fhe dcilnition of Advancc ruling as pcr Clausc (a) of Scction

95 olthc Act, is as undcr:-

"Advance ruling" means a decision provided by lhe luthority or the lppellate

Itnhorily 1o an applicanl on matters or on queslions specified in sub-seclion

(2) of section 97 or sub-.:section (l) rf' section 100 or o/ Sa cl lon.,/4ffi*s:-
.t '... . ..,\.

' '. -.'ir,' :,,,1i' ; ll- ! , lt
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relalion to the supply of goods or seryices or both being undertaken or

proposed lo be undertaken by the applicant.

'l'hus, as pcr thc abovc dclinition, an advancc ruling is a dccision providcd by thc

Authority or Appcllatc authority in rclation to thc supply of goods or scrvicc undcr

takcn or proposcd to bc undcr takcn by the applicant. In othcr words, thc applicant

sccking Advancc Ituling should bc onc who supplics thc goods or scrviccs, which is

not thc casc in this mattcr. 'l'hereforc, we have to first decide whether thc Applicant

has any locus stcrndi to lllc such an Application.

l5.l Wc llnd that a similar issuc came up bcfore thc West Bengal Authority lor

Advancc Ituling in thc casc of lnmol Industries and thc Authority hcld that thc

applicant i.c M/s Anmol Industrics, being thc rccipicnt ol services has no locus

standi 1o filc an application bcforc thc Authority. M/s Anmol Industrics approachcd

thc lligh Court of Calcutta and thc I)ivision l]cnch of thc IIigh Court in an inrra

cor.rrt appcal 12023 (75) G.S.1'.L. a6 Qal.) I (2023) 6 Ccntax 6 (Cal.)l held rhar thc

clcllnition ol'applicant' undcr Scction 95(c) ol'CGS'I' t\ct,2017 is quitc broad and

ir.rcluclcs any pcrson rcgistcred or dcsirous of obtaining rcgistration undcr Act ibid.

I:urthcr, thc Appcllants wcrc regislcrcd under Act and thcrcfore mc1 said critcrion.
'l'hc matlcr was, thcrcalicr, remandcd 1o the West Ilengal Authority for Advancc

I{r-rling to dccidc thc application on mcrits. We llnd that the applicant is also

rcgistcrcd undcr (]S'I. 'l'hcrcflorc, in vicw of thc said judgcmcnt o1'thc IIigh Court,

rvc hold that thc Applicant is cligiblc to filc an application for Advancc I{uling on

thc c1r-rcslions, as mcntioncd supra, raised by thc Applicant. We now movc on to thc

rrc riLs of thc casc.

16. On going through thc Conccssion Agrccmcnt d|d.21.08.2023 cntcrcd into

bctwccn thc SMC and thc applicant, we find that thc circumstanccs in which thc

various liquidatcd damagcs are to bc paid by thc applicant is mentioncd in Article

I 7.5, 20.tt and 30.1, which has alrcady been reproduced earlicr in this order. Wc also

lind that as pcr thc Inlcrprelation Clause 1.2. I (y), thc damagcs payable by the par1y,

which arc sct Iorth in thc Agrccmcnt, arc thc gcnuinc prc-csLimatcd loss and darnagc

likcly to bc sull-crcd and incurrcd by thc party cntitled to receive the samc. We also

llncl that thc Scopc ol- thc Agrccmcnt is to design, manul'acture, procurc and s

thc buscs as pcr thc spccilications spccified; opcration and maintcnan
\ lait

ulc-A and
rt

l)cvclop, ccluip, operatc and rnaintain thc Depot sites as spccified in Sc

74.o1'22
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procurcment and installation ol the charging Infraslructure at thc maintcnancc

I)cpots lor charging the buscs. |or all these aspccls, thc Agrccmcnt lays down ccrtain

obligations to bc lulfillcd by thc Applicant and also lays down damagcs in casc thc

Applicant fails to pcrform its obligations.

11 . Articie 4. 1 .3 scts out thc Conditions I)rcccdent to bc satisficd by thc Applicant

and Articlc 4.4 lays down thc darnages to bc paid by thc Applicant in casc ol dclay.

Thc damages to bc paid will bc an amount calculatcd at thc ratc o10.1% ol'thc

Performance Sccurity for cach day's dclay until thc Conditions Prcccdcnt arc

fulfillcd, subject to a maximurn affrount cqual to the Bid Sccurity. Articlc 5 lists thc

various obligations of the Applicant, which aparl from listing out thc gcncral

obligations, also contains othcr obligations rclating to thc Projccl Aglccrncnts,

Changc in Owncrship, employmcnt of forcign nationals, crnployrncnt ol pcrsonncl,

Adverrising and l]randing ol l]uscs, risk or loss or damage to thc bus, obligations

rclating to information, rclating to acsthctic quality, rclating to noisc control,

lacilitics lor physicatly challcngcd and eldcrly pcrsons and rclating to charuirrrl

infrastructure. Article 9 dcals with Perlormance security according ro which thc

Applicant shall for the performance of its obligations, till thc expiry ol tl.rc Contract

period, provide to SMC an irrcvocable and unconditional guarantcc lrorn a bank lbr

a sum cquivalcnt to Rs. 6.36 crores. Arriclc 9.2 providcs that thc SMC will bc

entitlcd to cncash and appropriatc, from lime to timc and as many tirncs as rcclr"rircd

by thc SMC from thc Performancc Security, such amounts as may bc duc to it undcr

the Agrccment, including in rcspcct of any I)amagcs payable by thc applicant lirr

lailurc to perfornr its obligations undcr the agrccrncnt. Articlc l3 dcals with

Procurcmenl of lJuses. Arriclc 13.9 providcs that il thc Applicant is unablc to

procurc any bus or its procurcmcnl is delaycd by a pcriod excccding 60 days li'onr

thc schcdulcd dalc ofprocuremcnt, the applicant shall pay damagcs at thc ratc o l'0. I

% ol'thc Pcrformancc sccurily lor cach day oldelay. Arriclc 14 dcals with thc I:ntry'

into Comrncrcial Scrvice of thc Ilus. As pcr Articlc 14.1.5, prior to I:ntry, il'dr"rling

thc Inspection olthe bus, any minor defccts and dcficicncics arc noticcd and il'thcy

arc not rcctificd within 30 days lrom thc datc o[rcccipt of thc rcporl, thc applicant

shall pay damagcs at the ratc o1' 1%o of thc Pcrl'ormancc sccurity lbr cach day o1'

dclay. As pcr Articlc 14.2.2, ktr dclay in thc Comn.rcrcial Opcration [)atc (COI)),

thc applicanl shall pay damagcs at the ratc ol O.l %o of thc Pcllormancc s

each day of dclay until COI) is achicvcd. Articlc l(r dcals with thc Opclati

ts llr0

l'

Iluscs. 'l'he spccilic dctails ol' thc opcration and rraintcnancc rcclui'icmcn

l'igc



16

providcd in Schcdulc-l ol'thc agrccmcnt, which has alrcady bccn rcproduccd in l)ara

(r, sr"rpra. 'l'hc dctails ol'thc pcnalty that would bc irnposcd on thc applicant, lor

r arious violations in thc opcration of buscs is listcd in Anncxure-I. Articlc l7 dcals

with rraintcnancc of buscs and Articlc 17.4 dcals with thc maintenancc rc<;uircmcnts

sct lbrl.h in Schcdulc-I, which has also been rcproduccd in Para 6, supra. Articlc I 7.5

clcals with darragcs lbr brcach ol'Maintcnancc Obiigations, which in thc cvcnt that

thc applicant Iails to rcpair or rcclily within thc pcriod spccificd thcrcin, thcy would

bc liablc for I)amagcs a1 thc ratc ol5% olthc Pcrlbrmancc sccurity pcr bus. Articlc

20 doals with Kcy I'crfonnancc Indicators and Articlc 20.2 deals with ILcliability of

tlrc lJr-rscs. As pcr Articlc 20.2.4, in casc thc I{cliability ol'thc bus, as calculatcd by

a spccilic lbnnula, is morc than I (thc assured liability), damages at thc ratc of I oZ

ol'thc I)crlbnnancc sccurily would bc payablc. l:urthcr, as per Articlc 20.3.5, Ibr

cvcry l(% rcduction in thc Availability as comparcd to thc Guarantccd Availability,

darnagcs at thc ratc of 5% o[Monthly fces would bc lcviablc. As pcr Article 20.4.5,

danragcs would bc payablc for a failurc to achicvc thc Guaranlced Start Punctuality

or tlrc (iuarantccd Arrival Puncluality. Similarly, therc arc damagcs lbr a failurc to

achicvc thc (luarantecd 'l'rip |rcqucncy. Gencral safcty ol thc flcc1 is measurcd in

tclrns olthc nurnbcr ol'accidcnts pcr I lakh kilomctrcs. As pcr Articlc 20.6.4, i1'this

is not lirllowcd, damagcs at thc ral.c of l% ol' thc Performancc sccurity has to bc

paicl. Sirnilar damagcs arc also payablc for Opcrational lnlractions (Articlc 20.tt.l ).

IU. Wc llnd that apart Iiom thc damages mcntioncd abovc, Articlc 30 deals with

tlrc compcnsation ibr brcach of thc agreemcnt, according to which in thc cvcnt of

thc applicant bcing in matcrial dclault or breach of the Agrecmcnt, all direct costs

sull'crcd or incurred by the Authority as a conscqucncc of such matcrial default or

brcach shall bc paid. Wc also find that thc Applicant has also listcd thc Pcnaltics

which arc payablc lor each inllaction and deficicncies during thc opcration ofbuscs,

rl'hich rangc liom Ils. 100 to Ii.s. 10,000 dcpcnding upon thc inliaction, which has

also bccn lcproduccd in I)ara 6 supra.

19. Wc Ilnd that as pcr Illack's l.aw Dictionary Liquidaled l)amages is thc cash

colnponcnt agrccd to by a signed, writtcn contract lor brcaoh of contract, payablc to

thc aggricvcd party. A pcrusal ofthc various Articlcs ofthc Contract., which has bccn

cliscusscd in thc lorcgoing paras, show that thcy arc in thc naturc

darragcs as thcy arc a prc-agrccd ljxed sum ol'rnoncy payable for

contract. Wc also lind that CIIIC has issued Circular Numbcr 178/

16 ol 22
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datcd 3-8-2022, clarifying the GS'l' appticability on liquidatcd damagcs,

compensation and pcnalty arising out of brcach ol conlract. 'l'hc rclcvanl paragraphs

arc rcproduced bclow: -

"Liquidatcd Damages

7.1 llreach or non-performance of conlract by one party results in loss and

damages to the other pctrly. Therefore, the law provides in Section 73 rtJ the

Contract Act, 1972 thal when a contracl has been broken, the parly which

suffers by such breach is entitled to receive from the other party cr.tmpensation

for any loss or damage caused to him by such breach. l-he compensalion is not

by way rf consideration Jor any r her independenl actittily: it is iust an evenl

in the course of performance of that contract.

7.1.1 It is commonJbr the parties entering into a contracl, to specdy in the

conlracl itse$ the compensation that would be payable in the evenl of the

breach of the contract. Such compensation specdied in a writlen conlracl .for

breach of non-performance oflhe contract or parties rsf lhe contracl is refbrred

to as liquidaled damages. Black's Law Diclionary de/ines 'Licluidaled

I)ctmages' as cash compensalion agreed k; by a signed, writlen conlracl .fbr

breach ofconlract, payahle to the aggrieved party.

7.1.2 Section 74 of the Contracl Act, 1972 provides lhat when rt conlrctcl is

broken, if a sum has been named or a penalty stipulaled in lhe contruct as lhe

amount or penalty to be paid in case of breach, the aggrieved party shall be

entitled to receive reasonable compensalion nol exceeding the amttunt sct

named or the penalty so slipulaled.

7.1.3 It is argued that performance is the essence of a contract. Litluidatecl

damages cannot be said to be a consideratbn receivedJbr bleraling lhe hreaclt

or non-performctnce cf conlract. They are rather payments.fbr not tolernling

the breach of contract. Paymenl of liquidated damages is slipuloled in a

conlract to ensure perJbrmance ctnd to deter non-performance, unsot is.fitclrtry;

performance or delayed performance. Liquidated dumages are a mectsure o_f

loss and damage that the parties agree wrntld ctrise due 1o breach o

They do not act tts a remedy for the breach of contract. l'hey ckt

the aggrieved person. It is further argued thal a contract i.s enl

nolra.
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cxeculion and notJbr its breach. T'he liquidated damages or penalty are not the

desired rnrtcome of the contract. Ily accepting lhe liquidaled damages, the par4,

aggrieved by breach oJ contracl cannot be said trs have permitted or tolerated

tha deviotion or run-fu(ilment rtf the promise by the other party.

7 1.4 In this background a reasonable vieyv that can be taken with regu-cl

to toxabilily o/ liqtridated damages is that where the amount paid as 'liquidated

clamages' is an amounl paid only to compensate for injury, loss or damage

s{fbred hy the aggrieved party due to breach o/ the contract and there is no

agreement, express or implied, by the aggrieved party receiving the liquidated

dantages. lo reJrain Jiom or tolerate an act or b do anything for. the party

paying the liquidated damages, in such cases liquidated damages are mere a

flow o[ money Ji'om the party who causes breach of the contract to lhe party

who sulfbrs loss or damage due to such breach. Such payments do not constitute

corts ideru tion .fbr ct strpply crnd are nol laxable.

7.1.5 lixamples oJ .such cases are damages resulting from damage to

properly. negligence, piracy, unauthorized use oJ'trade name, co1'tyright, etc.

Olher examples lhctl may be covered here are the penalty stipulated in a

c'r.tnlract./br delayed constrttction rsf houses. It is a penalty paid by the builder

to lhe huyers to compensate them for the loss that they suffer due to such

deloyed conslruction and not for getting anylhing in return from the buyers.

Similarly, ./brfeitttre ty' earnesl money by a seller in case oJ' breach of 'an

ugreemenl lo sell' an immovable property by the buyer or by Government or

locctl authorily in the event of a success/ul bidder failing to act after winning

the bid,./br allotment of natural resources, is a mere/low of money, as the buyer

or the successful bidder does not get anything in return frtr such forfeiture of
earnesl money. l;or.feiture of liarnest money is stipulated in such cases nol as

a consideralion for toleraling the breach o/'contract but as a compensationfor

the losses suffered ttnd as ct penaltyfor discouraging the non-serious buyers or

bidders. Strch payments being merely /kn ctf money are nol a consideratbnfor

any supply and are not lctxable. The key in such cases is to consider whether

the impugned paymenls constilute consideralktn for another independent

conlract envisaging toleraling an acl or situation or refrainingfrom doing any

acl or sittrtttion or simply doing an act. IJ'the answer is yes, then it
t.-tiu ',tuS;ply'wilhin lhe nteaning o/ the lct, rstherwise it is not cr "s

ltl ol'22
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7.1.6 If a payment constitutes a consideralion /br a supply, then it is

taxable irrespective of by what name it is called, it must be remembered thctl cr

"consideration" cannot be considered de hors an agreement/conlracl between

two persons wherein one person does somelhing frtr another and thot olher'

pays the first in return. If the payment is merely an evenl in the crntrse oJ lhe

performance of the agreement and il does not represent the 'ob.iect', as such,

of lhe contract then it cannol be considered 'consideration'. lior example. ct

conlract may provide that payment by the recipient of goods or services shall

be made before a certain dale and /bilure 1o make payment by the dtre dale

shall altract late fee or penalty. A contract .for transport of passengers may

stipulate that the ticket amount shall be partly or wholll, .forfeited if the

passenger does nol show up. A contracl fttr package tour may 'stipulale

for/biture o_fsecurity deposit in the event ofcancellation of tour by the cuslomer.

Similarly, a contract for lease of movable or immovable property nny.slipulcrte

that the lessee shall not lerminate the lease befbre a certain period and if he

does so he will have b pay certain amount as early terminatk;n.fee or penalty.

Some banks similarly charge pre- paymenl penalty if the borrrmer wishes lct

repay the loan befrtre lhe maturity of the loan period. Such amounls paid [or'

acceptance of late paymenl, early lermination of lease or Jbr pre-pattntenl o[

Ioan or the amounts /brfeiled on cancellatktn of service by lhe customer as

contemplated by the contract as part of commercial terms agreed to bv the

parlies, constilule consi.deration for the .supply o/ a Jtrcility, nantely, cy'

acceptance of late payment, early terminalion oJ a lease agreement. r1f pre-

payment of loan and of making arrangemenls .for the intended supply by the

tour operator respectively. Therefore, such payments, even though they may be

re/brred to as Jine or penalty, are aclually payments lhat amount lo

consideration for supply, and are subjecl to GS'l', in cases where such supplv

is taxable. Since these supplies are ancillary b the principal supply./br whiclt

the contracl is signed, they shall be eligible to be assessed as the principul

supply, as discussed in detail in the lctter pctragraphs. Naturally, sttch payments

will not be taxable if the principal supply is exempt.

20. As pcr thc above Circular, wherc thc amount paid as damagcs,

paid only to conrpcnsatc lbr injury, loss or damagc sul-fcrcd by thc icvccl parL

duc to brcach ol'thc contract and thcrc is no agrccrncnt cxprcss nr fthpt;"a nrl

t9cIla u
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aggricvcd party rccciving thc liquidatcd damagcs, to rofrain lrom or tolcratc an act

rur to do anything lbr thc party paying thc liquidatcd damagcs, in such cascs

liclLritlatcd dauragcs arc mcrc a llow ol'rnoney Iiom thc pafly who causcs brcach ol
thc contract to thc party who sufl'crs loss or damagc duc to such brcach. Such

pavnrcnts do not constitutc considcration ibr a suppiy and arc not taxablc. Wc do no1

lind anything in thc Concession Agrccment cntcred into by thc Appcllant and thc

SMC which show that SMC is lolcrating an act olthc Appcllanl by rccovcling thc

darnagcs Iiom thc applicanl. All thc Articlcs in the agrccment rcvcal that it is onl1,a

compcnsatior.r Ibr thc injury, loss or darnagc sullcrcd by the SMC for the brcach ol
thc conditions rncntioncd in thc contract bc it thc dclay in procuremcnt of buscs or'

thc violation ol-1hc tcrms in thc opcration and maintcnancc ol'buscs. 'l'hc damagcs

pavablc by thc party, has also bccn intcrprctcd in thc Conccssion Agrccmcnt vidc

Intcrprctation Clausc 1 .2.1 (y) as thc gcnuinc prc-cstimatcd loss and darnagc likcly

to bc sLrll'crcd and incurrcd by thc party cntitlcd to rcccivc thc same. 'l'hcrelbrc, wc

hold that thc liquidatcd darnagcs payable by thc Applicant to SSL for various

nralcrial dcl'ccts, brcachcs or non-pcrformancc ol'1hc obligations as pcr thc tcrms ad

conclitions ol- thc Conccssion Agrccmcnt are not taxablc.

21 . Wc also lind that in similar situations in thc casc of lle.GSPC (12025]1 172

taxrrann.corr 325), thc (iujarat Appcllatc Authority lbr Advancc l(uling had hcld

that thc scttlcmcnt l'ccs on tcmrination olthe contract is a conscqucnce of brcach of
I)r'oduction sharing Contract and not taxablc. ln lle: lchanrpet Sctlar (P) I-td,

(12023 I 148 'I'AXMANN.COM 222 (L{A[I-'l'clangana)), thc 'l'clangana Appcllatc

Authority for Advancc Ituling hcld that thc rccovcry o1'liquidatcd damagcs lor dclay

in thc construcl.ion o1'solar power projcct is not taxablc in vicw of CIIIC's Circular

No. ITttl10/2022-(iS1', dated 3-8-2022. ln Southern liastern Coal l;ields Vs CCE

(1202 I | 124 taxrnann.com 174 (New Dclhi-CUS'l'41)), the 'l-ribunal while dcaling

with Scction 66lr(c) ol'thc |inancc Acr, which dcalt with 'tolerating an act', hcld

as undcr:-

'27. It is trite that an agreemenl has lo be rectd as a whole so as Io gather

the inlention o/ the parties. The intention of the appellanl and the parties was

for supply of coctl; for supply of goods; and /br availing various type.s r{'

services. 'l'he consideralion conlemplated under the agreements was/br such

strpply ,t/ t'tnl, material.s or Jitr availing varktus types of trr;1.

intention of rhe parrie.r ccrtainly was not for Jlouting ,ro.ffy-.-$,,*5r,,
tt!frc'fttcfil So thul the pcnal c'lau.te,t gcl uttroctecl. The penalplahset are in', 

,\
'""'. R)ec zo tit 22'. . .tf

\f,;:,:;t+t/lr*i€?-
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the nature of providing ct safeguard 1o the commercial interest o.f the

appellant and it cannot, by any strelch of imaginalion, be said that

recovering any sum by invoking the penally clauses is the reason behind the

execution of lhe contracl for an agreed consideration. Il is no! the inlenlion

rl the appellant to impose any penalty upon the other party nor is it lhe

intention of the other party to get penalized.'

22. Wc find that CIIIC vidc Circular No. 24510212025-GS'l' dtd. 2U.0 1.2025 has

also clarificd on thc applicability ofpcnal chargcs. 'l'hough thc clalilicalion is in

rcspcct olpenal chargcs levicd by I{egulated lintitics like banks and non-financial

companies for noncompliancc with the loan tcrms to inculcalc a scnsc of'crcdit

disciplinc, wc lccl that thc samc would cqually apply in thc instant casc also. As can

bc sccn thc penal chargcs arc lcvicd on the Applicant for maintaining a disciplinc in

the opcration and maintcnancc of vehicles. 'l'hcrcfore, thcsc chargcs arc lor tl-rc

brcach of thc Agrccmcnt, whcrein thc Applicant is expcctcd to dcsign, tnanulactut'c,

procurc and supply thc buses confirming to thc spccilication and standards sct lbrth

in Schcdulc-I] olthc Agrccrrcnt; opcratc and maintain thc buscs in accordancc with

thc provisions ol thc Agrccmcnt; dcvclop, cquip, opcralc and uraintain thc

Maintcnance dcpots and procurcmcnt and installation ol- thc charging inll'astructurc

at thc Maintcnancc dcpots.

23. [n vicw ol'thc abovc, wc rulc as undcr: -

RUt_tN(;

Q. 1 Whether the GST is payable on the liquidated damages paid by rhe lpplicant

to SSL fbr various mcrterial de/aults, breoches or rutn -perfbt"mance of the obligatiort

as per the terms and conditions of lhe Concession Agreement, under the provisions

of GST law ?

l.1 No,.[or lhe reasons menlioned afbresaid.

Q.2 I/'the answer 1o aboye que.tlion is in affirmalive, whal shall be tlte applicahle

rate of GST thereltpon and the corresponding Sen ice lccrntnl ing Cocle ic

a

l)a o

1.2 Not required lo be onsytered in view rl lns l.
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Q.3 l./ the onswer b questktn no. I is in afJirmative, whether the applicant is eligible

to crvcril ITC of the GST so paid 1o SSI- on liquidated damages?

.1.3 Not rcquired to be ansy,ered in yietv of lns I

Mcmbcr (
hnra

s't
a)(s LIS

l'lacc: Ahmcdabad
l)atc g .7!.2025
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