GUJARAT AUTHORITY FOR ADVANCE RULING

GOODS AND SERVICES TAX '{mﬂnu
/5, RAJIYA KAR BHAVAN, ASHRAM ROAD, “a ARNET

AHMEDABAD - 380 009,

ADVANCE RULING NO. GUNGAAR/R/2025/47
{(IN APPLICATION N Advance Ruling/SGST&UGST/20257ARM 1)

Dute:=3 /21772025
Name and address of the @ | M/s. JBM Lcolile Mobihity Surat Private Lid.
applicant Plot No.-70, BRTS Bus Depot  and
Workshop, TP Scheme No-48, Opp Unn-
- | Bhestan Urban HHealth Centre, Bhestan, Surat

GSTIN of the applicant : | 24AAFCI4549P1 71

Jurisdiction OfTice | Office of the Assistant Commissioner of Siate
| Tax, Unit-63. Range-16, Division-7, Sural.

[Date ol application .| 24.03.2025

Clause(s) of Section 97(2) ' [e)

of  CONTGOGRT  Act,

2017, under which the

gquestion]s) rased. .

LJate of Personal Hearing | 24.09.2025

Present lor the applicant @ | (1)8hr Al Gupta,CA

| (2)Shri Kavish Goval, CA

Briel facts:

M/s. JBM Licolifc Mobility Surat Private Lid,, Plot No.-70, BRTS Bus Depot,
and Workshop, TP Scheme No-48, Opp Unn-1hestan Urban Health (Centre, Bhestan,
Sural |lor short — “agpplicant’] 15 regisiered under GST and their GSTIN s
JANAICIA34911 /10,

Z The applicant has stated that they are engaged in providing maobility
solutions, particularly for public transportation and operates as a concessionaire Lo
projects like the procurement, operation and maintenance of eleetrie buses lor city

[ )

3. The Convergence Energy Services Limited (CESL for short) invited bids
for the project namely ‘Reguest for Proposal Selection of bux operator fop
precirement, operation and maimtenaice of 3690 Electric buses (1-brses for sheir)

and development of allied electric and civil  infrastrectuve on Grose Cast

——
EOR
. 22

Comtracting (GCC) under the National I-Bus Program (NEBP-] ’I.r.-.r.-.-.-.f-.l';_-:"pf?]'_l]

project for supply. operation and maintenance of 5690 e-buses was invlldd on g
- = n 5 M I 5 = 1 : 1 £ :-'_ 7}
cumulative basis lor pan India. M/s JBM Ecolife Mobility Private 1ad lm‘ﬂ'ﬁ--p.;url o /

IPagi '-t-g_\l__i_‘_‘. w



frch

the bid and was declared as a successful bidder, They were awarded the project for
the city of Surm for 150 Nos BRTS AC Electric Buses vide LOA did, 24,07.2023,
Uhe said project was awarded by CESL to M/s JBM Ecaolife Mobility Private Lid on

behall ol Surat Municipal Corporation (SMC for shor ).

4. Ms IBM Leolile Mobility Private 1Ld., being the successlul bidder,
meorperted the Applicant as a Special Purpose Vehicle (SPV for short) amd
reguested CESL and SMC 10 accept the applicant as the entity which shall undertake
s perform the execution of the project as awarded to M/s JBM Ecolife Mobility
Private Lid. A Concession Agreement did. 21.08.2023 was therealler entered mioe
between the Applicam and SMC [or Supply, Operation and Mainienance of E-buses,
subiect w the werms and conditions set forth in the Concession Agreement. However,
subsequently, the project under consideration was transferred to M/s Sitilink Limited
( 551 for short) for O & M purpose by SMC and therefore, a Tripartite Agreement
dtid, 05042024 was exceuted between the apphcant, SMOC and 551, and all the roles
and responsibility of the said project pertaining to SMC were shifled 1o SSL in the

same munner as defined in the Request {or Proposal and the LOA.

A, In view ol the above factual background, the engapement 15 between the
apphicant and 551, and the terms of the said engagement needs 1o be determined in
aucordance with RIP, LOA and the Conecession agreement. As per the terms and
conditions ol the Concession Agreement entered into by the applicant and MO and
subsequently transferred to 851, the apphicant is liable 1o pay an agreed sum n the
torm ol damages ( hereinafier referred W as  Cliguidated  damages’  or
wemnpensation’ ) o the 851, in case ol any maienial default or breach of the
sgreement or failure to perform the obligations under the Concession Agreement,
I'he material defect, breach or failure may include, but are not limited to, failure to
aperate and maintain the buses by the applicant, breach ol any operational infraction,
nen-rectifeation ol deteets in buses, breach by the applicant of any of its obligations
under the Concessional Agreement or on account of any defect or deliciency in the

provisions of poods and services by the applicant ete.

. I'he relevant extracts of the Concession Apreement lor the purpose of this

Advance Ruling application are reproduced below: -




ARTICLE-1-DEFINITIONS AND INTERPRETATION

Pl

1.2 Interpretation

1. 2.1 In this agreement, unless the context otherwise requires ...

(v) the damages pavable by either Party ro the other of them, as set forth in this
Agreement, whether on per diem basis or otherwise, are muiwally agrecd
genuine pre-estimated loss and damage (ikely 1o be suffered and incurred by
the Party entitled 1o receive the same and are ol by way of penalty (the

Damages "1 and

2.1 Scope of the Agreement

The scope of the Asreement (' The Scope of the Agveenternt ') shall mean and
include, during the contract period.

() design. manufacture. procurement and supply of buses conforming o e
Specifications and Standards set forth in Schedule-B (the Buses’t and in
accerdance with the pravisions af this Agrecnrent;

(hi Operation and Maintenance of Buses in accordance with the pravisions of
this Agreement,

fe) Develop, lguity, Operate and Maintain the: Maintenance Depaots e the
Depar Sites specified in Schedule-A, in accordance with the provicions of thix
Agreemem

e} Procuwrement and installation of the Charging Infrastruciore i the

MWaintenance Depots for charging of the Buses,

9.2 Appropriation of Performance Security
The Authority shall, withowt prejudice 1o its other rights and renedics

herewnder or in law, be entitled to encash and appropriate, from time o e

and as many times as reguired by the Autharity, from the Performance Securite

sl amotints a8 may be due o it under this Agreement, including in respect of

any Damages pavable by the Operator for a jailure ta perjorm ity oblications

under this Adgrecment, for an operator for a failure to perform its obligations




Article-16
OPERATION OF BUSES

fool Operation of Buses

(o0 The Operator shall make avaifable and Operate and Maintain the
feises in accordance wilth the provisions of this Agreement, {ncluding without
fmitasion, the Deplenntent Plan, and shall comply with the aperation and

maintenince reguirements as provided in Schedule-1 of this agreement.

fo ! D The operator shall be fully responsible for ensuring the safety aned
securiny of the Buses al all times, including during operations and while the
fuses are at the Maintenance depots. In the event the aperator fails o ensure
the security of te buses and there Is any theft of or damage 1o the bus or am
component of the buy ineluding bat not lintiied to any component, spare pores
hardware, saftware, instraments efe., the operator shall, as soon as s
reasonably praceical, repair or replace, as the case may be, such bus of bus
componeit, spare parts, hardware, softwarve, instruments ete of the same or
couivalent quality and specification, after giving prior written notice to the

Autheriny

[ 7.4 Muintenance Requiremenis
Hthe aperator shall procure ther at afl times: during the contract peviod, eucfl)
anted cvery bus conforms to the maintenance reguirements set forth in Schedle-

[ithe ‘Cperation and Maintenance Reguiremenis ')

P25 Damages for breach of Maintenance Obigations

{750 In the event that the operator fails to repair or rectify anv defect or

period specified therein, o shall be entitied 1o recover damages, to be

celewlented and poid for each day of delay wntil the breach is cured, ait the,

-

- . - . . ---l--.-'-ll. . -.-.
of 3% ifive per cent) of the Performance Security per bus I-EEL'51=gI;"-Dg;'{y’__.ﬁa_|.‘i"r
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agreemant, inclndin i the ripht of terminaiion thereof

[7.5.2 The Damages set forth in Clause 7.3, 1 may be assessed and specified
Jorthwith by the Authority, provided thar the aurhority may in s diseretion,
demand a smaller sum as Damages, if in ity opinion. the breach has been cured
promptly and the Operator is otherwise in compliance with its Mainfenance
Obligations, The Qperator shall pay such Damapes forthwith and, in the event,

that if contests such Damages, the Dispute Resolution Procedure shall apply,

20.8 Operational Infractions

20.8. 1 The Operator Shall Operate and Maintain the Buses so as to minimise
the oceurrence of any of the Operational Infractions. An Opevational Infraction
may be identified by the Authority (or the Authoring's Representarive) either
though inspections of the Buses and Maimenance Depais, User complains or

review of the data generated from the ITS,

20082 The Operalor agrees thal upon the occurrence of any Onerational

Infraction, it shall pay o the Authority Damages of an amonnt corresponding

1o the breach of such Operational Infraction as set out in Schedule-T. In the

event of any repeated Operational Infractions, the rate of Damages pavabile by

the Operator shall increase in accordance with the pravisions of Sehedule- T,

ARTICLE-3)
COMPENSATION FOR BREACH OF AGREEMENT

J0.1 Compensation for default by the Operaror

In the event of the Operator being in material default or breach of this

Agreement, it shall pay to the Aurhority by way of compensavion, off direct cosis

suftered or incurred by the Anthority as a consequence of such material defanit

or_breach, within 30 (thivty) days of receipr of the demand supported by

necessary parficulars thereof: provided thar no compensation shall he pevabie

YN

under this Clause 30.1 for any default or breach in respect of whichDemeé Ig'g;:,n-,'?!':-t
L B o

are expressly specified and pavable under this Agreement j 'jLI
i\ Wi
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SCHEDULE-]
fhee Clawse 16,11 &17.4)
QPERATION AND MAINTENANCE REQUIREMENTS
Hus repair and maintenance generally calls for following activities anongsi
athers at varving intervals / perfodicity / Km operated by eoch bus,
reguivements varving with bus make, model, ¢e.:
fer) Daily washing and cleaning of buses
(i Periadic inspections and reciifications as required.
) Preventive Maintenance as prescribed by Bus Manufacturer in form of
‘mainrenance schedules ' ar certain time intervals /Km plied-such maintenance
generally varies with period various sub-systems of a Bus. As an example,
preriodicily of some such maintenance schediles and main aciivities therein are
itfustrated as wnder:
(80 Daily maimtenance fuel, oils / lubricants, coolant, air pressure, aiv inflation,
fnoxe fasteners, fitnients ete. - check, top up, tighten, ax required.
(i) Momthlybi-monthly-{2[//*]  Km  operation-All  activities of  earfier
sehedules of battery, motor, Tvee condition necessary for corrective/preventive
aeifons, el
(i Quarteriv- (] Km operation Al activities of earlier schedules and brake
sywfem meintenance including byt nat limited fo inspection, servicing, brake
lining change [ replacement, servicing of other brake svstem items, greasing
el vehicle elecrrical, Hehittng, alignment, efe.
(iv) Six monthhv=-l* Km - All activities of above schedules, and activities
refated to steering, axles, transmission, tyres, drive line, ere,
fvi Yearly- [*) Km- All above activities and full checking Jinspection of bus
chasvis, bus  bodies  amd  their  fitments, and taking  necessar)
CeRrrecive/ preverntive actions.
fvi) Bi-annualanmupal - Certification of road worthiness of buses -Initial
periadicity being after two vears for up ta certain age then annually.
vii) Replacement of in-use bus aggregates al about Mean Time Berween
Feitures (MTRE) 1o prevent failures and consequent costs and inconvermience,
feld Kunning repairs upon Driver complaints’ report efc.
fed Break down repaivs on-site of Bus failures

(1) Towing of failed Bus ta a depot workshop and repairing the bus failydss -2

(e} Accidental vehicles towing and or repairy
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(il Welding-electric are and oxv-acetvlene gas based,

() Fyvre vepair facilities

(o) Adr compressor and air inflation facilities

(1) Lailivies, administrative, accounts, stares and other related facilities

(1) Breakdown vandrecaveryitowing vehicle eic,

fiiif  Control  Centre  facilities  duly  equipped  with  microprocessors,
communications and other refated facilities

fivy Tratned stafl for variows trades and shifts of work

vl Docwments,  schedwles,  mannals  eic for  mainienance  activitios;

specificaiions of spares el

Annex-1
Penalty

Bus Opcration-Penalty shall be applicd per incident

Sk No Incidents Penalty  (In
Ks. )
Clprerator  not responding o - fif)
!

divections sent by Awtherity |
Dyiver Not stopping ar Station | i
2 designated as per Operating Plan |
iless anithorized by Authority | |
Dviver  Stopping  at Station  not MY |
3 designated as per Operating Plan
wrtless autharized by Authority |
Use of electronic equipment fike | 5w
o Radia or Music  svstem  wiless

aritficirized by Authority

_ Use of Cell phone by Driver while 1,000

’ driving

. Driver not l%‘;:'c;r';-'ai e clean L-,"n;.‘ﬁ.:rm Iy iy

: Appraved by Authoriny

7 Dyiver in drunken state 3000

. I Misbehaviour H_]' driver  with | FENMD __l

Awtharity afficials



i

I

{3

4

{3

Cenising aceident due I

irresponsible driving

Authority

Deliberate non adherence E_,f #lre

schedule timings

Driver committing fatal accident

Insurance Policy not in force

Damage fo the any vefiicle tracking |
equignment or any Imelligent Tronsir
Management  System  installed by

Authoriny/Opereator

Now m’ﬂ:.'.l’a!.:':"ﬁa‘_r r:_'_;\". Bus as per
schedule e, Y3% availability in borly |

the shifts

30000

200

i

IR
fLdecrator
should
clange  the
driver beforg

IText working

chery)
TN i bl
fear
ferminalion

r.ll,l'"

chprecment i
200

3000 fper

Bus per shiifi)

The Authority may add Incidents and Deficiencies as and when reguired with

notice to the {}perarr;r:

These penalties will be revised (@3% affer every two vears
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Penaldty for defects in Buses not rectified even after giving notice for 24 hours

Sr. No Incadenis Penalty
fln RBs.)

Defective or maltunctioning headlizhis, | S0

; rear  liehts,  brake  lohi,  nirning
indicators and parking liehis, broken
mirvory at the time of Bus Cperarions

! Fire Lxtinguisher missing or bevond 560

| expHry dite

3 | firoken/ Loase/Missing Passenger Seat . 00

3 | Loee o missing handrails, roof grob - 2 '
rails and’or with Sharp edges

3 Visible dents more than 6" bevond || 2k

‘ week on the bus exterior

P Malfuncrioning’ Broken Light in the | 20}

PUSSEIECr compartmen|
Placing any decorative article/religions ' 200 |
siatue or symbod ar political symbol |
inside or outside the Bus without the Buy |
withowt prior approval of the Authority |
The Awthority may add Incidents and Deficiencies as and when requived with
neiice to the Operator. These penalties will be revised (a) 3% affer every twa
VEGIFS;
7. Accordingly, In view and as per the agreed terms of the Concession
Agreement, the 851, has claimed liguidated damages [rom the Applicant, payvable
against various material defaults, breaches or fatlures on the part of the Applicant o

perform the obligations under the Concession Agreement,

. lhe Applicant has, therefore, sought an Advance Ruling on the following

§ gestton of law: -

L 1 3 :-'n.
-!"Hg"{.' ol 22 _H-}

k!



9,

il

(1t Whether the GST is pavable on the liguidated damages patd by the
Applicamt to 881 for various material defaults, breaches or non
If'.'L-'.I'..l'i:.rr.l']'i':'.l'H{:'n-' u,il'- the r.l.ﬁ.l"fluu.l':':m a8 faEr the terms end conditions i tf1e
Concession Agreement, wader the provisions of GNT law?

(2} If the answer o above question iy in affirmative; whal shall be 1he
applicable rate of GST thereupon and the corresponding Service
Accomnting Code (SAC)?

(3) If the answer to guestion no. | s in affirmative, whether the applicant

ix eligible to avail ITC of the GST so paid ro 881 on liguidaed damages”
The Applicant’s Interpretation of law is as under: -

(a) Under the GST Regime, in order to determine the taxability ol any activity,
the foremost test 1s whether such activity is covered under the delinition of
supply piven under Scetion 7 of the Act and one has 1o satis{y that liqudated
damages in itself is a supply.

(b} The loremost condition is that there must be a Nlow ol goods or serviee.
which is not satisfied in this case, as the liquidated damages paid by the
applicant to 881 are in the nature of compensation/penalty for damages caused
1o 881, due o breach ol contract or non-performance of the oblipation ol the
Concession Aprecment by the Applicant,

{c) It is a well-established principal of law that GST is not leviable on
compensation paid towards any damage/loss caused 1w anything/property or Lo
the other party. There is no positive act of supply of services between the partics
andl there is no agreement between the parties to cause loss or damape by
breaching the terms and conditions of an agreement for a consideration,

(d) CBIC has issued Circular No. 17810/2022-GST did. 03.08.2022, clarifying
the applicability of taxes on liguidated damages, compensation and peoulty
arising owl of breach ol contract etc. This circular has catcgorically clarificd
that liguidated damages on account of breach of terms ol contract are not
subject o tax and such payments do not constitute consideration for a supply
and thus not taxable.

(eIReference is also drawn to CBIC Circular No. 245/0272025-G5 1 dud.

285.01.2025, wherein it has been clarified that penal charges |c.':'~"l:.¢~|.|f,l&j"ﬂ.t‘

and NBICs are not subject 10 GST.



1),

2

(1) SMUC had inserted damage clause in the Concession Agreement in order 1o
recover the loss or damage caused to SMC due 1o breach in conditions, like
non-maintenance of buses by the Applicant, driver causing aecident during the
eperation ol the bus, damage caused 1o the bus due to any reason, operational
inlractions e, These charges are not being paid by the Applicant to the 551
owing to any supply received lrom 851, 881 cannot be said to tolerate or
imtentionally allow the breaches of the conditions of agreement by the
applicant. Mo recipient of any service would ever allow intentional loss or
damage to be caused 1o him in lieu of a compensation or penalty from the other
party.
(2) Relianee is placed on the [ollowing decisions
(1) Ke: Mis GSPC (JPDA) Lid |Gui/GAAAR/APPEAL2025/02 did.
22.01.2025]
(i) Re: M/s Achampet Solar Privac Limited | Order-in-Appeal No
AAARNO2022 did, 19.10.2022 |
(1) Re: Roes Limited [{2023) 3 Centax 205 ( AAR-GST-Harvana)|
(iv ] South Lastern Coallields 1id Vs CCL, Raipur [202] (55 GSTT, 549
(Tri-Del))|
(v) Mis Nevvell Lignite Coporation Limited [2021(330 GSTL. 401 {'Tri-
Chennai)]
(vi) M/s M.P. Poorva Kshetra Vidywt Vitran Co Lid [2021]126
laxmann.com |82
{vi1} Bharti Cutler Hammer Lid Vs CCLE, New Delhi-1998(99) LLT 436
{Tr1)
(vin) Rehgare Securities Lid, Vs CS'T, New Delhi -2014 (36) TR 937

Personal hearing was granted on 24.09.2025 wherein Shri Atul Gupla

and Shri Kavish Goyal, Chartered Accountants appeared on behalf of the applicant

i reiterated the Tacts & grounds as stated in the application.

isenssion and findings

Al the owser, we would like 1o state that the provisions of both the CGS'1

Act and the GOGST Act are the same, excepl for eenain provisions. Therelore, unless

a mention is specilically made to such dissimilar provisions, a reference to thg




I3

12 We have considered the submissions made by the applicant in their
application lor advance ruling as well as the submissions made both oral and writien
during the course of personal hearing, We have also considered the 1ssuc involved,
the relevant facts & the applicant's submission/interpretation of law in respect ol

question on which the advance ruling is sought.

13, We hind that a Request for Proposal for Selection of Bus Operator lor
procurement, operation and maintenance ol 3690 Llectric buses under the National
I:-Bus Program ( NEBP)-Phasc-| did, 21.09.2022 (RI'P) was invited by Convergence
Energy Services Limited (CESL), which was ultimately awarded 10 Mis JHM
Eeolife Mobility Private [.td lor the city of Surat. This project was lor [50 1:-buses
and was awarded vide LoA did. 24.07.2023 by CESL to M/s JBM Lieolile Mobility
Private Lid. on behalf of Surat Muncipal Corporation (SMC). M/s 1BM lcolile
Mobihty Private Ltd. incorporated the applicant as a Special Purpose Vehiele to
undertake and perform the exccution of the project awarded 1o Mis JBM Lcolile
Mobility Private Ltd, A Concession Apreement did. 21.08.2023 was cntered inte by
the applicant and SMC. The project was transferred to M/s Surat Sitilink Limited
(SSL) for O & M purposes by SMC under a tripartite agreement did. 05.08.2024
exccuted between the applicant. 581 and SMC. Thus, fimally the engagement 15
between the applicant and 881, and the terms ol the arrangement needs o be

determined in accordance with the REP, LoA and the Coneession Agreement.

14, We find that the applicant wants a ruling as 1o whether GST is payable on the
liguidated damages paid in the form of Compensation by the Applicant to 551, lor
various material defaults, breaches or failures on the part ol the applicant to pertorm

the oblizations under the Concession Agreement.

15. Before going into the issue on merits, we find that the person hiable 1o pay
(38T on hguidated charges (il pavable) would be 881, as it 18 the entity which would
be tolerating the Act. The definition of Advance ruling as per Clause (1) of Section
95 of the Act, is as under:-
“ddvance ruling " means a decision provided by the Anthority or the Appellare
Authority to an applicant on matters or on guestions specified in sub-section

(2} of section 97 or sub-section (1) of section 100 ar of Section J&H T

I Ty
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redation to the supply of goods or services or both being undertaken or

prapaosed fo be undertaken by the applicant,

s, us per the above definition, an advance ruling is a decision provided by the
Authority or Appellate authority in relation to the supply of goods or service under
tuken or proposed to be under taken by the applicant. In other words, the applicant
seckimg Advance Ruling should be one who supplies the goods or services, which is
not the case in this mater. Therefore, we have to first decide whether the Applicant

has any foews standi 10 lile such an Application.

1531 We find that a similar issuc came up before the West Bengal Authonty for
Advance Ruling in the case of damal Industries and the Authority held that the
appheant 1. M/s Anmol Industries, being the recipient of services has no locus
stundi to file an application before the Authority. M/s Anmaol Industries approached
the Thgh Court of Calewtta and the Division Bench of the High Court in an intra
court appeal [2023 (75) G.S.T.L. 46 (Cal.) / (2023) 6 Centax 6 (Cal. )| held that Lhe
delinition ol "applicani” under Section 95(c) of CGST Act, 2017 is quite broad and
meludes any person registered or desirous of obtaining registration under Act ihid,
Further, the Appellants were registered under Act and therelore met said criterion.
The matter was, therealter, remanded to the West Bengal Authority for Advance
Ruling 1o decide the application on merits. We find that the applicant is also
registered under GST. Therefore, in view of the said judgement of the High Court,
we liold that the Applicant is eligible to file an application for Advance Ruling on
the gquestions, as mentioned supra, raised by the Applicant, We now move on to the

merits of the case.

16, On going through the Concession Agreement ded. 21.08.2023 entered into
between the SMC and the applicant, we find that the circumstances in which the
various liquidated damages are to be paid by the applicant is mentioned in Article
17,5, 20.8 and 30.1, which has already been reproduced earlier in this order, We also
find that as per the Imterpretation Clause 1.2.1 (v), the damages pavable by the party,

which are set [orth in the Agreement, are the genuine pre-estimated loss and damage

likely to be sulTered and incurred by the party entitled to receive the same. We also




._
i

procurement and installation of the charging Infrastructure at the maintenance
Depots for charging the buses. For all these aspects, the Agreement lays down certain
obligations to be fulfilled by the Applicant and also lays down damages in casc the

Applicant fails 1o perlorm its obligations.

1 7. Article 4.1.3 sets out the Conditions Precedent 1o be satisficd by the Applicant
and Article 4.4 lavs down the damages to be paid by the Applicant in case ol delay.
The damages to be paid will be an amount caleulated at the rate of 0.1% of the
Performance Secunity for cach day's delay until the Conditions Precedent are
fulfilled, subject to a maximum amount equal to the Bid Security. Article 3 lists the
various obligations ol the Applicant, which apart from listing ouw the general
obligations, also contains other obligations relating 1o the Project Agreements,
Change in Ownership, employment of foreign nationals, employmem of personnel,
Advertising and Branding of Buses, risk or loss or damage 10 the bus, obligauons
relating o information, relating to aecsthetic quality, relaling to noise control,
facilities for physically challenged and elderly persons and relating 10 charging
mfrastructure. Article 9 deals with Performance security according to which the
Applicant shall [or the performance of its obligations, ull the expiry of the Contract
period, provide to SMC an irrevocable and uneonditional guarantee from a bank for
a sum equivalent to Rs, 6.36 crores, Article 9.2 provides that the SMC will be
entitled to encash and appropriate, from time Lo tme and as many Limes as required
by the SMC from the Performance Security, such amounts as may be duc to it under
the Agreement, including in respect of any Damages payable by the appheam for
failure 1o perform its obligations under the agreement, Article 13 deals with
Procurement of Buses. Article 13.9 provides that i the Applicant is unable 10
procure any bus or its procurement 15 delayed by a period exceeding 60 days from
the scheduled date of procurement, the applicant shall pay damages at the rate ol €11
% ol the Performance security for cach day ol delay. Article 14 deals with the Entry
inte Commercial Service of the Bus. As per Article 14.1.5, prior 1o Entry, f during
the Inspection of the bus, any minor defects and deficiencies are noticed and if they
arce not rectified within 30 days from the date of receipt of the report. the applicant
shall pay damages at the rate ol 1% ol the Performance sccurity Tor each day ol

delav. As per Article 14.2.2, for delay in the Commercial Operation Date (COD),

the applicant shall pay damages at the rate ol 0.1 % of the Performance spétrily fir;

e
i

each day of delay until COD is achieved. Article 16 deals with the t;'i.;:u,'_rmiqﬁ_'_;ﬁf \

.':FT';"- k

Buses, The specilic details of the operation and maintenance requitements are /3
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provided in Schedule-1 ol the agreement, which has already been reproduced in Para
6, supra, The details of the penalty that would be imposed on the applicant, for
viarious violations in the operation of buses is listed in Annexure-1. Article 17 deals
with maintenance of buses and Article 17.4 deals with the maintenance requircments
s¢1 lorth in Schedule-1, which has also been reproduced in Para 6, supra. Article 17.3
deals with damages for breach of Maintenanee Obligations, which in the evem that
the applicant Fails 1o repair or rectily within the period specified therein, they would
be liable for Damages at the rate of 3% of the Performance security per bus. Article
20 deals with Key Perlormanee Indicators and Article 20.2 deals with Reliability of
the Buses. As per Article 20.2.4, in case the Reliabiliny ol the bus. as calculated by
aspectlic formula, is more than | (the assured hability), damages a1 the rate of 1 %
ol the Performance security would be payable. 'urther, as per Article 20.3.5; for
every 1% reduction i the Availability as compared to the Guarameed Availability,
damages at the rate ol 3% ol Monthly fees would be leviable. As per Article 20.4.5,
dumages would be payable Tor a lailure o achieve the Guaranteed Start Punctuality
or the Guaranteed Arrival Punctuality. Similarly, there are damages lor a failure 1o
achieve the Guaranteed Trip Frequency. General safety of the flect is measured in
lerms ol the number of accidents per 1 lakh kilometres. As per Article 20.6.4, il this
15 nol followed, damages at the rate of 1% ol the Performance security has 10 be

pawd. Similar damages are also pavable {or Operational Infractions (Aricle 2008.1),

L%, We lind that apart from the damages mentioned above, Article 30 deals with
the compensation [or breach of the agreement, according 1o which in the event of
the applicant being in material default or breach ol the Agreement, all direet costs
sullered or mcurred by the Authority as a consequence of such material delault or
breach shall be paid. We also find that the Applicant has also listed the Penalties
which are payable for cach infraction and deficiencies during the operation of buses,
which range from Rs. 100 1o Re. 10,000} depending upon the infraction, which has

aiso boen reproduced in *ara 6 supra.

9. We lind that as per Black™s Law Dictionary Liquidlated Dameages is the cash
component agreed to by a signed, written contract for breach of contract, payable to

the aggrieved panty. A perusal of the various Articles of the Contract, which has been

discussed in the foregoing paras, show that they are in the nature of i ity
damages as they are a pre-agreed lixed sum of money payable l[or H ol (he

contracl. We also find that CBIC has issued Circular Number 178/ 3'31]22-{}5 I

......
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dated 3-8-2022, clarifving the GST applicability on lhquidated damages.
compensation and penalty arising out of breach of contract. Fhe relevam paragraphs

are reproduced below: -

“Liquidated Damages
7.1 Breach or non-performance of contract by one party results in loss aned
damages to the other party. Therefore, the law provides in Seetion 73 of the
Comtract Act, 1972 that when a contract has been broken, the party which
siffers by such breach is entitled to receive from the other party compensation
Jor any tose or damage caused to him by swch breach, The compensation is not
by way of consideration for any other independent aotivity, Jr s jusi an event

in the course of performance of that contract.

Lodid It iy commaon for the parties entering into a contract, o specify in the
contract itself, the compensation that wonld be pavable in the event af the
breach of the contract. Such compensation specified in a written confract for
breach of nen-performance of the contract or parties of the contract is veferred
o ax liguidated damages. Black's Law Dictionary defines  “Liguiclared
Damages ' ax cash compensation agreed to by a signed, weitten contract for

brecch of contract, pavable (o the agorieved pary,

702 Section 74 of the Contract Act, 1972 provides that when a contract is
braken, if a sum has been named or a penalty stipvlated in the contract as the
amentt or penalty to be paid in case of hreach, the aggrieved pary shall be
enfitled to receive reasonable compensation not exceeding the ammunl 5o

named or the penalty so stipulated,

713 It ix argued that performance is the essence of a contract. Liguidated
damapes cannot be said to be a consideration received for tolerating the breach
i meni-performeance of contract. They are rather payvmtents for not tolerating
the breach of conmract. Pavment of Nguidated damages is stipwlaied in o
contract to ensure performance and 10 deter non-performance, wsalisfaciony

performance or delaved performance. Liguidated damages are a measure of

loss and damage that the parties auree would arise due to breach rj,fr
Theyv do not act as a remedy for the breach of conmtract. They do nm rr:m_;m

the aggrieved person, It is further argued that o contract is t'.'i'."{."?f':i_._:'.r_.ll into-far | :
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excention and nat for s breaeh, The lguidated damages ar penalty are mot the
dosived outcome of the contract, By accepting the liquidated dansages, the party
agericved by breach of contract cannat be said to have permitted or tolerated

the deviation or noen-fulfilment of the promise by the other party,

714 i this backgrownd o reasanable view that ean be taken with regard
fro forxeelarlity af liguidated damages is that where the amount paid as iguidated
clamages” is an amownt paid only to compensare jor injury, loss or damage
suffered by the aggrieved party due to hreach of the contract and there is no
cgreement, express or implied, by the agerieved party receiving the liguidated
demages. to refrain from ar tolerate an act or to do anvithing for the party
paving the liguidated damages, in such cases liguidated damages are meve a
flaw of maney from the party who cawses breach of the contract 1o the party
wilter seffers loss or damage due 1o such breach. Such pavmenis do not constitnee

comstderation for a supply and are not iaxable.

78 Fxamples of swch cases are damages resulting from damage o
property. negligence. piracy. wnauthorized use of trade name, copright, ete,
Cther examples that may be covered herve are the penalty stipulated in a
contract for delaved eonstruetion of houses, It is a penaltv paid by the huilder
fir the Buvers fo compensale them for the loss that they suffer due 1o such
delcved construciion and not for getting anvihing in return from the havers.
Simitarly, forfeiture of carnest money by a seller in case of breach of ‘an
agreement 0 sell " an imorovable property by the buver or by Government or
loced authority in the event of a swecessfid bidder failing to act after winning
the hid, for allatment of natural resonrces, is a mere flow of money, as the buver
or fe suceessful hidder does nod ger anything in return for such forfeitwee of
varnest money. fForfeiture of larnest money is stipulared in sich cases nol as
o consideration for tolerating the breach af contract bt as a compensatian for
the foxses suffered and ax a penalty for discowraging the non-serious buyers or
Bidlders. Such payvments being merely flow of money are not a consideration for
iy supgly and are not taxable. The key in such cases (s 1o consider whether

the fmpugmed poavmenis constitute consideration for emorher  independent

contract envisaging tolergling an act or sitwation or refraining from doing any
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716 If a pavment constitules o consideration for a supply, then it is
taxahle trrespective af by what ngme it is called; it must he remembered that o
“comsideration” cannot be considered de hors an agreemeni;contract between
two persons whereln one person does something for another and that other
pavs the first in retvrn. If the payvment s merelv an event in the course of the
performance of the agreement and it does not represenl the ‘object . as such
af the contract then it cannot be considered ‘consideration’. For example, o
comtract may provide that payment by the recipient of goods or services shall
he made before a ceriain date and jailure to make payment by the due dare
shall attract late fee or penalty. A coniract for transport of passengers may
stiprdate that the ticket amount shall be pardy or wholly jorfeied if the
passenger does mol show up A centract for package tour may stipuldate
[farfeiture of security depasit in the event of cancellation of tawr by the cusiomer,
Similarly, a contract for lease of movable or immovahle property may stipidafe
that the lessee shall not terminate the lease before a certain period-and if he
dowes sa he will have 1o pay certain amount as early termination fee or penaliy,
Some banks similarly charge pre- payvment penalty if the borrower wishes 1o
repay the loan before the maturity of the loan period. Such amounts paid for
acceptance of late pavment, early termination of lease or for pre-pavment of
foanr or the amownts forfeited on cancellation of serviee by the eustomer ax
contemplated by the contract as part of commercial terms agreed to by the
parties, constitute consideration for the supply af a facility, namely. of
aeceptance of late pavment, carly lermination of a lease agreement, of pri-
payment of foan and of making arvangements for the intended supply hy the
tour operator respectively. Therefore, such pavments, even though they may be
referred 1o as fine or penalty, are actually pavments that amoet o
comsideration for supply, and are subject to GST, in cases where such supply
ix taxable, Since these supplier are ancillary 1o the principal supply for which
the contract is sfgned, they shall be efigible to be assessed ax the principed
supply, as discussed in deail in the fater povagraphs. Naturally, sucl peovmenis

will net be taxable if the principal supply is exempr.

20.  As per the above Circular, where the amount paid as damages ’H”n m!m.m_ﬂ

paid only 1o compensate for injury, loss or damage sulfered by the @.Erltvu’i pEL:‘i"E _"E

due o hreach of the contract and there is no agreement express or I"['ﬂi:lhl._-lL by e F
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pppricved party receiving the liquidated damages, 1o reftain from or tolerate an act

or W do anything [or the party paying the hguidated damages, in such cases

liguidated damages are mere a Tow of money from the party who causes breach of

the contract 1o the party who suffers loss or damage due 10 such breach. Such
pavments do not constitute consideration [or a supply and are not taxable. We do not
lind anything mm the Concession Agreement entered into by the Appellant and the
SMC which show that SMC is tolerating an act of the Appellant by recovering the

damages from the applicant. All the Articles in the agreement reveal that itis only a

compensation lor the injury, loss or damage suffered by the SMC for the breac
the conditions mentioned in the contract be it the delay in procurement of buses or
the viekition ol the terms in the operation and mainicnance of buses. The damages
payable by the party, has also been interpreted in the Concession Agreement vide
Interpretation Clause 1,201 (y) as the genuine pre-estimated loss and damage likely
o pe sullered and incurred by the party entitled 1o receive the same. Therefore, we
hold that the hguidited damages payable by the Applicant te 8581, lor various
material defects, breaches or non-performance ol the obligations as per the werms ad

conditions of the Concession Agreement are not taxable.

2 We alse lind that in similar situations in the case of Re-GSPC (|2025] 172

wxmann.com 323), the Gujaral Appellate Authority Tor Advance Ruling had held

that the settlement [ees on termination ol the contract 18 a consequence ol breach of

Production sharing Contracl and not taxable. In Re: Achampet Solar (P} Lid,
U 2023|148 TAXMANN.COM 222 (AAAR-Telangana)), the Telangana Appellate
Authority for Advance Ruling held that the recovery of liquidated damages for delay
i the construction of solar power project is not taxable in view of CBIC's Circular
o, [ TRAW2022-GST, dated 3-8-2022, In Sowthern Fastern Coal Fieldy Vs CCE

hi-CESTATY), the Tribuna

(12021 124 taxmann.com 174 (New De while dealing
with Section 66lLie) ol the Finance Act, which dealt with “‘teferating an act”, held
as under:-

27 s trite that an agreement has (o be read as a whole so as 1o gather

the intention of the parties. The intention of the appellant and the parties was

fer supply of coal; for supply of goody; and for availing various tvpes of

services. Hhe consideration contemplated wnder the agreements was for such

intention of the parties certainly was not for flouting the (i al i,

LA
cgreenment so that the penal clauses get attracted, The penal f:e'u_z.la'fx are in

v ol
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the natire of providing o Safeguard o the commercial Dinterest of e
appellant and @t cannol, by any streteh of imagination, be said that
recovering any sum by invoking the penalty clauses is the reason behind the
execution of the contract for an agreed consideration. It is not the inteniicon
of the appellant 1o impose any penalty upon the other party nor is i the

intention of the ather party fo get penalized,

22, Woe lind that CBIC vide Circular No, 245/02/2025-G51 did. 28.01.2025 has
also clanlicd on the applicability of penal charges. Though the clarilication is 1n
respect of penal charges levied by Regulated bntities like banks and non-financial
companies for noncompliance with the lean terms to inculcate a sense ol credil
discipline, we {eel that the same would equally apply in the instant case also, As can
be seen the penal charges are levied on the Applicant for maintaining & discipline in
the operation and maintenance of vehicles. Therelore, these charges are for the
breach of the Agreement, wheremn the Applicant is expected to design, manufaciure,
procure and supply the buses confirming to the specification and standards set forth
in Schedule-B3 ol the Agreement; operate and maintain the buses in accordance with
the provisions of the Agreement; develop, equip. operate and maintain the
Maintenance depots and procurement and installation of the charging inlfrastructure

al the Maintenance depots.
23, In view of the above, we rule as under: -

RULING
(21 Whether the GST is pavable on the liguidared damages paid by the Appdican
ta 8K for varions material defaults, breaches or nom -performance of the obfization
ax per the terms and conditiony of the Concession Agreement, wnder the provisives
af GST low ?

At Ne, for the reasons mentioned afivesaid

€22 {f the answer to above guestion is in affirmative, what shall be the applicable

A2 Not required 1o be answered in view of Ans |
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(3 If the answer to question no. 1 is inaffirmative, whether the applicant s eligible

o avarl FIC of the GRT 5o paid 1o 851 on liguidated domages?

A.F Not veguired 1o be answered in view of Ans |,

Vowerf

a) (Vishal Malani)
ST Member (CGST)

(Shshma
Moember (8

Place: Ahmedabad
Dae: 23 .27.2025
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