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(- lausc( s ) ol Scction 9712.1

of CGSITGGST Act,
2017, under which the

(b)

clucstion(s) raised.
[)atc o I- I)crsonal caring 16.10.2025

Prcscnt fol thc applicant Shri Atul Gupta, Aulhorised representalivc
lbl the applicant and Superintcndcnt, CIGS'l',
Kalol Division lor the Dcpartmcnl.

Ilricl'lacts:

MVs. Goldie Ashokbhai Shah, 26, Kalhaar, Shilaj Itoad, Kalol, Cant-lhinagar,

O$arat-382721 [for short - 'applicant') is registered under GS'l' and thcir GSI]N

is 24ACCPS5059D1ZQ.

2. 'l'hc applicant is onc of thc scvcn owncrs of a residcntial building locatcd

at -['inal Plot No. 135 of 'l'own Planning Scheme No. 03, Moujc Village Shckhpur-

Khanpur, Ashram Road, Navrangpura, 'l'aluka Sabarmati, Ahmcdabad-3

(Menrnagar), Ahmedabad, Gujarat-380009 (the'properly' lor short). 'l'hc applic:ant

atong with thc owncrs ol the propcrty has agreed 1o leasc i1s rcsidcntial building to

M/s Ashirnara Living l)rivatc l,imitcd (hcreinaller rcfcmcd to as thc 'l,essee'). a

company incorporated under the Companies Act, 2013, which is not rcgistcrcd undcr

the GS'I regime, for a term of nine years, where the lessce will used the said propcrty

to furthcr providc long-term rcsidential accommodation.

3. '['he agreed key terms of thc lcasc agreem

thc prcsent application are summarizcd as undcr: -

cnt rclcvant lirr 1hc purlroscs ol'

"h
ol'l(r
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a. 'l'hc Lcssce will use the premise for providing long-term residcntial

accommodation to thc studcnts and working professionals (hereinaftcr relerrcd

to as "thc llcsidcnts"), and it intends to run housing facilities for thc ILcsidcnts

lrorn thc said propcrty.

b. 'l'hc Lcsscc has rcqucsted the Applicant to grant on lease the rcsidential

building for thc purpose o[setting up and running of housing facilitics for thc

ILcsidcnts.

c. 'l'hc Lcasc of the said residential building shall remain in force for a term ol

9 ycars unlcss tcrminatcd.

d. In considcration,, thc l,csscc shall pay the lease rent o1'Its. 12,00,000/- pcr

month (to bc distributcd among all seven owners of thc property as pcr their

sharc in thc propcrty), which shall be net ofapplicable direct and indirect taxcs,

il-applicablc, i.c., (lS'l'and/or any other applicable or increment in such taxcs.

c. [Jsc olsaid prcmises & amenities: f'he Lessee shall use the said prcmises lbr

providing thc long-tcrm rcsidential accommodation to the Residents. l'hc

Lcsscc shall use thc said premises with adequate care and caution and maintain

thc sarnc in good condition and shall restore the same to the original condition

at its own cost and cxpcnsc.

4. 'l'hc applicant has also narraled the legal provisions and their lcgislativc

h istory as undcr: -

(i) 'l'hc Ccnlral Govcrnment, vide S. No. 12 of Notification No. l212017 -
Ccntral 'l'ax (Rate) datcd 28 June 2017 (hereinafter referred to as "thc

lrxcmption Notilication") as amended from time to time, has grantcd

cxcmption liom paymcnt of Goods & Services Tax (GST) to those renting

scruiccs, which arc providcd with respect to residential dwelling for usc as

rcsidcncc cxccpt whcrc thc residentiat dwelling is rented to a rcgistcrcd

pcrson.

(ii) S. No. i2 of the Exemption Notification has undergone multiple changcs

sincc thc inccption olGS'l'rcgime, which are summed up as below, t6'gain bl

clcar understanding ol'thc law positioning -
I)asc 2 ol' l (r
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W.c.l'.0l .lulv 2017 till17 ,lttlv 2022

(1)

12

W.c.f. llt ,Iily2022 till 3l l)ccember 2022

W.e.l. ()l ,lanuarv 2()23 to l.l July 202J

l)escription of Scrvices

(3)

Services by way of

renting of residential

dwelling for usc as

rcsidence except where

the residential dwelling

is rcntcd to a rogistcrod

pcrson

l)cscription ol Scrl iccs

(3)

Scrviccs

renting

dwelling

rcsidencc

by way ol'

o1' residcntial

lor usc as

(5)

Nil

llatc

(pcr

ccnt)

(4)

C'ontlition

(5)

Nil Nil

Il:rtc

(pcr

ccnt)

( o n rlit ion

(4) (s)

Nil

Sl- No. Chaptcr, Scction,

I Icading, (iroup or

Scrvicc (lodc ('I'arifl)

I)cscription of Serviccs

1( )

Ilcading 9963

Ileading 9972

or

Sl. No. Chaptcr, Section,

IIcading, (Jroup or

Scn,icc Codc ('I'ariff)

(l) 2( )

I2 llcading 9963

lleading 9972

OI

Sl. No. Chaptcr, Scction,

Ilcading, ()roup or

Scrvicc Codc (Tarif{)

2( )(l)
t2 Ilcading 9963

I Icading 9972

or Scrvicos by way o[

renting of rcsidential

dwelling for use as

rosidence cxccpt wherc

thc rcsidcntial dwclling

is renled 1o a rogistcrcd

person

Lxplanation I - l.'or thc

purpose of cxcmplion

under this cntry, this

(3)

Nil

llatc

(pcr

cont)

(4)

N.

(-'ontlition

l'agc 3 ol l(r
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cntry shall covcr serviccs

by way of renting of

rcsidcntial dwclling to a

regislered person whcrc,-

(i) thc rcgistered person

is proprictor of a

proprictorship concern

and rents thc rcsidcntial

dwelling in his pcrsonal

capacity lor usc as his

own rcsidcncc; and

(ii) such renting is on his

own accounl and no1 thal

ol thc proprictorship

concern

W.c.l'. l5 ,Iuly 21121 till datc

I)cscription of Scrviccs Ratc

(pcr

ccnt)

ConditionSl. No.

(l)

Chaptcr, Scction,

Ilcading, Group or

Scrvicc Codc ('I'arifl)

-1 )( 1( ) )( )

Services by way of

renting of residential

dwclling for use as

residencc cxccpt wherc

the residential dwelling

is rented to a registered

person

Explanationl-|orthc
purpose ol cxcmption

undcr this cntry, this

entry shall covcr services

by way of renting of

residential dwclling to a

rcgistered person where,-

(i) the registered person

is proprictor of a

Nit Nil12 llcading 9972

4
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proprietorship concem

and rents the residential

dwelling in his pcrsonal

capacily lbr usc as his

own residcncc; and

(ii) such rcnting is on his

own account and not that

of thc proprietorship

concem

lixplanation 2.- Nolhing

contained in this cntry

shall apply 1o-

(a) accommodation

scrviccs lor sludcnts in

sludcnl rcsidcnccs;

(b) accommodalion

scrvices providcd by

IIostcls. Camps. Payir.rg

Gucst accommodations

and thc likc-

ltn I leading 9963 Supply of

accommodation scrviccs

having valuc ol supply

lcss than or cqual to

twenty thousand rupccs

pcr person pcr monlh

providcd that thc

accommodation scrvicc

is supplicd lbr a

minimum conlinuous

period of nincty days

Nil Nit

5. In vicw of thc above backdrop, thc applicant has sought an advancc ruling

on thc fbllowing qucstion: -

1. Whether the service of renting of Residential building provided h1' the

Applicant to lhe Lessee, an unregistered person, .for use os residential

accommodul ion .fbr the students and working professionals (" the

('r'tt I r', t Iis exempt as per S. No. l2 o/'the lixemption Notificatictn No l2/2

l'agc 5 ol l(r
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T-ax (llale) dctted 28 June 2017 and corresponding exemption noti;fication

issued under the Gujarat State GST Act?

2. lf the answer Io aboye question is in negative, who shall be the person

liable to pcty GST on the impugned service of renting of residential chuelling

and what shall be the applicable rate of GST thereupon?

l'hc applicant's intcrprctation of law is as undcr: -

(i) On a bare rcading ofentry No. l2 ofNotification No. 12/2017 -Ccntral
'l'ax (l{atc) datcd 28 Junc 2017; it can be inferred that excmption is grantcd

subjcct to loltowing conditions being cumulatively fulfilled -
(a) lt must be a service of renting.

(b)'l'hc propcrty so rcntcd / leased out must be a residcntial dwclling.

(c) Such rcsidcntial dwclling must be given for use as a residencc.

(d) Such rcnting scrvice must not be provided to a registered pcrson

undcr (iS'l' Iaw.

(c) 'l'hc accornmodation serviccs are not for students in sludcnt

lcsidcnccs; and

(l) 'l'hc accommodation services arc not provided by hostels, camps,

paying gucst accommodation and thc like.

(ii) As rcgards the first condition, it is an undisputable fact that scrviccs

ol'rcnting havc been provided by the applicant to the Lessee in relation to

propcrty undcr considcration and are covered under the dcfinition of

supply as contained in Section 7 read with Para 5(a) of Schedulc II ol-thc

C(lS'l'Act.

(iii) As rcgards thc second condition that the property so rented must bc a

rcsidcntial dwclling, it is to be noted that definition of 'residenlial

dv,alling' has not bccn provided in the GS'f law. Under erstwhilc Scrvicc

tax law, 'residential dwelling' was defined in Para 4.13.1 of 'l'axation of

Scrviccs: An liducation Guide dated 20 June 2012 (hereinafter referrcd to

as "l'.ducation Guidc") which was issued by CBIC containing clarification

on r11any aspccts. lt is provided in Ilducation Guide that in norrnal tradc

parlarrcc,' res itl e n t ia I dw e I I i n g' meansany residential accommodation and

is dil'l'crcnt liom hotcl, motel, inn, guest house, etc. which arp rneant lbr

r,tagc 6 of 16
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tcmporary stays. It can be deduccd tiom this clarification that any

rcsidcntial accommodation which is uscd lor long tcnn slays can bc

referred to as 'residential dwelling' lor thc purposes olScrvicc tax. In thc

absence of any other definition in the GSl' I-aw, the samc mcaning ol'

'residential dwelling" can be adopted under GST also. In addition, as pcr

thc judicial ruling olHon'ble Delhi IIigh Court in thc matlcr of'P.M

Karkhanis-MANUlDE/0238/1976, for determining whcthcr a propcrty is

residential accommodation, it must have bcen constructcd as a rcsidcncc.

(iv) Reliance is also placed on the judgemcnt of the Fligh Courr oI l3ombay

in the case of Bandu Rauji Nikam Vs lcharyaratua Deshbhushctn-2003(3)

Bom CR 210, wherein the Fligh Court has discussed thc dillcrencc

between hotel and hostels providing accommodation and thc lattcr is

adequately covered in residential accommodation.

(v) Regarding the third condition that thc rcsidcntial dwclling tnust bc

givcn on rent'for t$e as a residence', the ultimate usagc of'thc propcrty

rcntcd out by the applicant in the hands of the lessee must bc sccn. 'l'hc

mcaning of rcsidence as laid down by various Courls is that rcsidcncc

gcncrally means wherc pcrson rcsidcs lor a considerablc long tinrc; it is

an act or lact of abiding or dwclling in a place for somc tirnc; it mcans a

place where a person permanently rcsides and not a placc whcrc lrc

casually visits or go for short visits.'l'o sum up,, what is important is thc

pcrson must actually stay at that placc and that too for a considcrablc

amount of time depicting permanency and not just casual visits. Applying

these inferences to thc matter in hand, it is an undisputccl lact that thc

paying guest accommodation run by thc Lessec is uscd lor

dwelling/staying by individuals (studcnts and/or working prolbssionals).

'l'hosc individuals actually rcside in thc propcrty rcntcd out to bv thc

Applicanl to Lessee. Legislativc intcnt undcr Servicc tax and GS'l' has

always been to grant exemption to those individuals/cntilies who are

providing residential accommodation serviccs to other pcrsons ir-r ordcr to

promote the renting ol-prcmises so that cvcry pcrson gcts 
" 

h.r.:,,I]"1t-X::.

in. I{owever, hotels, motels, inn, guest house, etc. havc bccn tg;fi"4g:rrr'ndCtr'li,
Yl .,/

the ambit of such exemption cntry sincc thcy providc onlv fiCrnpusn,
accommodation, likc ovcrnighl stay or stay lor a lcw days. \,\. \

i\. '' j"r'

l>[c 7 ol'l(, .] '
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(vi) lrurther, rcliance is also placed upon the judgment passcd in Taghar

Vasudeva Antbrish v. lppellate Authority for Advance Ruling repolcd in

MANU/Kru032712022, wherein, the Flon'ble Division Bench ol
Kamataka IIigh Court had elaborately discussed a like issue which camc

up lbr considcration and hcld that thc bcncfir ol cxcmption notification

cannot bc dcnicd. Similar vicw was takcn by thc I lon'blc Madras Iligh

Courl in Thai Mookambikaa Ladies llostel Vs UOI-2024 (84) GSI'L 209

(Mad) whilc rclying on thc judgcment in Taghar Vasudeva Ambrish.

(viii) Itcgarding thc last condition, that thc exemption is not allowed to (a)

accommodation scrviccs for students in studcnt residences and (b)

accommodation scrvices provided by Hostels, camps, paying gucst

accommodation and thc likc, it is to note that the applicant is not providing

any kind olaccommodation services to thc lesscc and rathcr, the applicant

is rcnting the said propcrty to the Lcssee and lessee is providing

accommodation scrviccs to its customcrs (Studcnts and or working

prol'cssionals).

(ix)'l'hc lcgislativc intcnt to the same effcct can bc sccn lrom the lact that

lixplanation 2 containing said condition (Sixth condition) was inscrted in

IJntry No. 12 w.c.I. l5 July 2024 when HSN codc lbr Entry No. 12 was

changcd lrom crstwhilc "llcading 9963 or I-Ieading 9972" to "Ilcading

9972" only, thcrcby, ornitting I'lcading 9963 from Iintry No. 12. Parallclty,

with effect from thc samc date, i.e., w.c.f. l5 July 2024,Bntry No. l2A

was inserted in Iixcmption Notification and the same is applicablc to

I Icading 9963. 'l'hus, fi'orn thc series of amcndmcnts so carried out, it can

bc clcarly inl'crrcd that whcrc carlier serviccs covcrcd under both Chaptcr

Ilcading 9963 and 9972 were covered undcr S. No. 12 of Exemption

Notification, w.c.1. l5 July 2024, only thc services lalling under CfaRtcr

Ilcading 9972 arc covcrcd under this entry whilc other serviceJ falling

undcr Chapter 9963 wcrc cxempted vide a separatc cxemption entry no.

': Pagc 8 ol' 16

(vii) Itcgarding thc lourlh condition that the excmption is not availablc il'

thc rcsidential dwclling is lented to a registered pcrson, it has alrcady bccn

submittcd that thc lcsscc to whom the residential building will be givcn on

rcnt by thc applicant is nol. registered undcr the GS'l'regimc.
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7 . I)crsonal hearing was grantcd on I 6. 10.2025 whercin Shri AtLrl (iupta.

authoriscd rcprcscntativc, appcared on behall' ol the applicant and thc

Superintendent, CGSI', Kalol appeared on behalf of the Deparrment. Shri Gupta

rcitcrated the facts & grounds as stated in the application. Ile also rclicd upon thc

judgcmcnt of I Ion'ble Division Bench of Karnataka IIigh Court in Tctghar Vasudevcr

lmbrish v. lppellate Authority for Advance Ruling reported in

MANLI/KA/032712022. I-lc also subrnitted written submissions whcrcin thcy havc

submitted prool'in thc lorm of snapshots of the GS'l'portal to subslantiatc that M/s

Ashimara Living Private Limitcd, having PAN ABBCA7486K, is not rcgistcrcd

with GS'l'. A draft agrccmcnt proposed to bc entcred into by thc applicant and M/s

Ashirnara Living Privatc Limitcd was also encloscd.

ti. 'l hc Jurisdiction Olllcer has subrnitlcd that l:ntry No. I 2 o1- Notillcation No.

l2l?017 Ccntlal l ax (lLatc) datcd l8 Junc 20 I 7. is availablc orrly rvhcn rhc

i)l'()pcl't\ rctttctl is u rcsidcrrtial rlrrcllinu antl it is rrscr.l as a lcsictrncc lrr tlrc lccipicrrt.

l'agc9ol l(r

l2A. Heading No. 9963 is for "Accommodation, Irood & beveragc

services" while Heading No. 9972 is for "Rental or lcasing scrviccs

involving own or leased non-residential propcrty". lirom thc conjoint

perusal of chapter heading & facts of the present case, it can be seen that

thcrc are two activities involved in prcscnt casc

(i) Services provided by the Applicant to lessee which is renting of

immovable property in nature and is classified under lleading 9972;

and,

(ii) Services provided by the lessee to its customcrs (studcnts and/or

working professionals) which is accommodation scliccs in studcnt

residences and is classified under Heading 9963.

IJowever, since the present ruling is being sought for first lcg olscrvicc,

i.e., fi'om Applicant to the lessee which is covcrcd under I Icading 9972, in

the Applicant's interpretation of law, impugned serviccs arc not lalling

under the scope of scrvices listed in Explanation 2 of thc lintry No. l2 as

those kind of accommodation services are not being provided by thc

Applicant but are being provided by thc lessee where Applicant is

providing only renting of immovable property services. I Ience, in vicw of

above submissions, the last condition for claiming cxcmption undcr S. No.

12 of Exemption Notification also stands fulfilled.
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(). At thc outsct, wc would like to state that the provisions of both thc CGS'l'

Act and thc GGS'I'nct arc thc samc, cxccpt for certain provisions. Thercforc, unlcss

a rncntion is spcci{ically madc to such dissimilar provisions, a referencc to thc CGS'I'

Act would also mcan a rcl-crcncc to the same provisions under the GGS'I'Act.

10. Wc havc considcred thc submissions made by the applicant in thcir

application lirr advancc ruling as wcll as the submissions made both oral and writtcn

during thc coursc of personal hearing. We have also considered the issue involvcd,

thc rclcvant lacts & the applicant's submission/interpretation of law in respcct ol'

qucstion on which thc advancc ruling is sought.

I l. Wc llnd that applicant has leased a property co-owned by 6 other owncrs to

M/s Ashrnira l.iving I)rivatc Linrited, which is not registered under GS'l'. As per thc

agrccmcnt, which is to bc cntcrcd between the applicant and the lesscc, thc lcsscc

would usc thc propcfty lor providing long-term rcsidential accommodation to thc

studcnts ancl worl<ing prof'cssionals. 'l'hc applicant wants to know whelher thc usc ol

thc propcrty as rcsidcntial accomrnodation to the students and working prolbssionals

is cxcmpt as pcr lintry No. l2 olNotification No. l2l20l7 - Central Tax (Ratc) datcd

28 Junc 201 7 and if'no, who would be liable to pay GS I on the impugncd scrvicc ol'

rcnting of rcsidcntial dwclling and thc applicable rate of GST.

In thc prcsent casc, the unregistered tenant is taking the property on rent for thc

purposc ol' accomnrodation scrviccs/facility to students and working prolcssionals.
'l'hc l'cnant is not using thc propcrty as his own residence, but is taking the samc on

rcnt lor conducting a commcrcial activity of providing accommodation to othcrs lor

considcralion. lruflhcr, in addition to accommodation, the tenant may also providc

othcr lacilitics such as mcals/laundry/wi-fi etc. The tenant, thus, is specifically

planning to usc thc building for commercial activity/business. 'lherefore, the usc ol'

thc propc(y is commcrcial in nature and not as residence. Thus, the exemption undcr

thc said cntry is not applicable in this case. the service ofrenting ofthe said premiss

amounts to 'rcnting of immovable property for commercial use', which is a taxablc

supply undcr GS'l', attracting tax at the rate of 18%, as may be amended from tirnc

to timc. Sincc thc supplicr ol'thc scrvicc i.c. the landlord, is a rcgistcred pcrson, thc

liability to pay ()S'l'ariscs on him under the forward charge mechanism.

l)iscussion antl I'indings

l'agc I0 ol' I (r
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12. We find that , that there are two activities involved in prcscnt casc

(i) Services provided by the Appticant to lesscc

(ii) Services provided by the lessee to its customers (students and/or

working professionals).

'I'he present ruling is being sought for the first lcg ol servicc i.c. scrviccs providcd

by the Applicant to lessee. 'Ihe applicant's contention is that sincc thcy havc lulfilled

all the conditions of the exemption notification, thcy arc cligiblc fbr thc bcncfit of

exemption provided by the notification. We find that out of thc six conditions which

have been mentioned in para 6 (i), supra, we fairly agrce with the reasoning given

by the applicant for the fulfilment of four conditions. We are mainly concemed with

the Applicant's interpretation ol the second condilion i.e. thc propcrty so rentcd /

leascd out must be a residential dwelling, and the third condition i.c such rcsidential

dwelling must be given for use as a residence, which we feel is not corrcct.

13. 'l-he applicant's main focus to interpret thcir propcrty as a rcsidcntial dwclling/

residential accomrnodation is the dictionary meaning as wcll as some of thc casc

laws. We are not going into each of these casc laws but locus on somc of thc

judgements, which we feel havc a bearing on this issue. 'l'hc said judgcnrcnts arc thc

judgement of the Delhi Fligh Court in the case of P.N.Karkhanis Vs P.N.Chopra-

Manu/DE/O23811976, the Kamataka IJigh Courr judgcmcnt in thc casc ol'Taghar

Vasudeva Ambrish v. lppellate luthorily frr tldvance ltuling-

MANU/KA/032712022 and the Madras l{igh Court judgement in thc casc of Thai

l[ookambikaa Ladies lTostel Vs UOI-2024 (84) GSI'I.209 (Mad).

14. Wc llnd that in /').N.Karkhanis case, thc I ligh Court was dcaling rvith thc

eviction notice issued under the Delhi I{cnt Control Ac1 to thc pctitioncr. Onc of tl.rc

pleas takcn before the lligh Court was that thc prcmiscs was lct out lor rcsidencc but

rvas bcing used f<rr officc-cum-rcsidential purposc by thc pctitioncr. '['l.rc tligh Court

interprotcd the "residential accommodation" uscd in scction l4A (l) of thc Dclhi

Iient Control (Amendmcnt) t\ct, 1976 and held that cvcn il a part ol thc prcrliscs

was uscd as an office, it would not convcrt a rcsidential accomnrodation into a non-

residential accommodalion. Wc do not understand as to how this intcrprctation ol
rcsidential accornmodali<m is of'hclp 1o thc applicant as wc llntl rlrat thu pr()pcrt),

bcloneing to the applicant is a commcrcial rrroncrtr,. Wc lind slrpp6rr irr this by,

l'lir:e ll o1 l(,
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going through thc draft lease agreement submitted by the applicanl themselves

during thc course ol'hearing. 'l'hc rclcvant para is reproduced below: -
,'WIiliIII;AS.,

l. The Lessors is the sole and absolute owner of the Commerciol

Buildint!. being absolutebt seized and possessed, of all that piece or parcel

o/ land and the building more particularly described in the Schedule A

herelo referred to as "Said Premises or Premises". The Lessor represenls

lo the Lessee that the Lessor are sole and absolule owner of the soid

premises and no one else has any right, title, interest or share lherein.

ll. *

flimphasis supplicdl

i 5. Iirom the above, it is clear that the property in question is a Commercial

propcfty and must havc bccn rcgislcrcd as such, while the property in qucstion in

P.N.Karkhani.r case is a residcntial property. Wc now move on to the other two Lligh

Court judgcmcnts i.e Taghar Vasudeya Ambrish and Thai Mookambikaa l,adies

lktstel. Wc find that though thc l-acts in Taghar Vasudeva Ambrish arc aLnosl

similar, thcrc is vital lact which is different from the applicant's case.'l.he relcvant

para of Taghar Vasudeva Ambrish, is reproduced below: -

" 13. Il is noteworthv thtl the occommodolion whiclt is used f'or the

'I'hus, whilc thc applicant's propcfly is classificd as a commercial properly, thc

accommodation in Taghar Vasudeva Ambrish was classificd in residential category

by thc Ilangalorc City. 'l'hcrclore, onc of the lactors which influenced the I{igh Court

was thal accommodation was classified in residential category. Secondly, thc

Dcpartmcnt has Iiled a Special Lcave Petition (SI.P Diary No.29980/2022)bcforc

thc IIon'blc Suprcmc Courl against the judgemcnt of the IIigh Cou( and l.cavc has

bccn granted by the Supreme Court vide order dtd. 24.11.2023. We find that the

Supreme Court in Kunhayammed Vs State of Kerala- 2001 (129) E.L.T. 11 (S.C.)

has obscrvcd that oncc lcavc 1o appeal has bcen grantcd, thc finality of thc

judgcrncnt, dccrcc or ordcr appcalcd against is put in jeopardy though it continucs

to bc binding and elfcctivc betwccn Jhc partics, unlcss i1 is stayed' or nullified.
', 

Pagc 12 ol 16

Durposcs ol the ltostel ol sludents and working women is classified in

resirlenti cotegorv in the Revised Moster Plan 2015 of Bangalore City.

***'k***{<rr*
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Similarly, in Union of India Vs West Coast Papcr Mills Ltd.- 2004 (164)lt..l.;l-.315

(S.C.)- the Supreme Court observed that

" 38. + * once an appeal is filed before this Court and the same is entertained,

the judgment of the High Court or the Tribunal is in jeopardy. The subject

matter of the lis unless determined by the last Court, cctnnot be said kt have

altained finality. Grant of stay of operation of the judgmenl may not be o;f

much relevance once this Court grants special leave and decides kt heor the

matter on merit. "

'I'herefore, the leave to appeal having bccn granted by the Supremc Court against thc

judgement of the I{igh Court in Taghar Vasudeya lmbrish, thc judgcu.rcnt ol thc

IIigh Court is in jeopardy and cannot be said to havc attained finality.

16. ln Thai Mookambikaa Ladies Hostel 's casc, thc Iligh Courl of Madras was

dcaling with the casc where thc petitioners having obtaincd liccncc, wcrc running a

private ladies hostel by providing residential accommodation and wcrc seeking

exemption under Entry No. 12 of Notification No. 12l20i7 Ccntral 't'ax (Ilatc)

dated 28 June 2017. In the instant case, thc applicant is not providing rcsidcntial

accommodation to the students themselves but were leasing out their comrnercial

property to another entity, who in tum u,ere using thc samc for providing residcntial

accommodation to the students/working professionals. 'l'hus, thc lacls ol- both tl.rc

cascs are different. Further, the Court has also relied upon thc judgcrncnt of Taghar

Vasudeva lmbrish,, whose precedent value, we have already discusscd carlicr. [t

rvould not be out of place to mention here that a writ appcal has alrcady bccn fllcd

by the Department against the judgement of thc Fligh Courr in Thai Mookambikaa

Ladies Hostel [Filing No.-W A-7239312025].

11 . We would lurrhcr likc to discuss as to why thc judgcrncnt of 1-oghor Vas udet.a

lmbrishwould also not apply, bccause the Fligh Court was dealing with Entry No.

1 3 of Notification No. 912017 -lntegrated 'l'ax (Rate), date d 28-6-2017, which e xistcd

prior to 17 Jtly 2022 (which is idcntical to Entry No.l2 of Norification No. l2120 l7-

Ccntral lax (I{ate) dated 28th Junc 2017) and was worded as undcr: -

I)l1rc l.i ,,, l{,



Sl. No. Chaplcr, Scction,

llcading, Oroup or

Scn irc Oodc ('l'arill)

(l)

Ilcading 9963

I Icading 9972

l.+

Serviccs by way of

rcnting of rosidential

dwelling lbr use as

residcncc

llatc

(pcr

ccnt)

Condition

(5)

NiIll ot

'l'hc lligh Coud was only dealing the description of services "Services by way o/

renling rl residential dwelling for use as residence" and thcrefore held that the

ultimatc usagc of the property rcntcd out by the applicant in the hands olthe lessec

must be scen. We find that this dcscription of service has undergone amendments a

numbcr oltilncs in kccping with thc intention of the legislature. 'fhe objective of thc

Govcrnrne nt becomes clear with the subscquent amendments made in the

Notification. Vidc Notification No. 0412022-C'l'(ll), datcd 13-7-2022, the lollowing

arncndrncnt was rnadc-

(b) agtinst serial number I 2, in column (3), after the words "as residence",

the following words "except where the residential dwelling is rented to

regislered persrn" shall be inserted.

Alier this amendmcnt, the relevant 'Description o/ Services'is - " Services by way

rt/ renling ry' residential dwelling /or use as residertce exce t where the residential

dyelling is rened lo regs ". 'I'hus, when a registered person rents thc

propcrty to a rcgistcrcd pcrson, thc cxcmption is not availablc. liurthcr amendments

by way of Iixplanations clarily that thc exemption would bc available only il thc

rcgislcrcd pcrson uscs it as his own residence and also has not rented in thc capacity

o1' a proprictorship firm, 'l'hese amcndments makc it clear that the intention of thc

(iovcmmcnl has been 10 exempt only those supplies of renting of immovable

propcrty which arc used as rcsidcnccs in thc personal capacity and are not uscd for

cornmcrcial purposcs, bc it by a registered person or a non registered person. We

find that this is not the case for thc applicant, as the lessee was not using thc said

propcfly for their own rcsidential purpose but were using it for commercial purposes

i.c. providing rcsidcntial accommodation to students/working profcssionals.

'l'hcrclbrc, wc hold that the applicant is not eligiblc lor exemption undcr lintry No.

12 of Notification No. 1212017 - Central lax (Ratc) dated 28 June 2017.

I)cscription of Scn'iccs

(3) (4)

Nil

I']agc l4 o[ l6
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18. We now move on to the second question of the applicant i.c. who shall bc thc

person liable to pay GST on the impugned servicc of renting oIrcsidcntial dwclling

and the applicable ratc of GS'l-. We find that the applicant, in Para 53 of Annexurc-

lll ol their application has submitted that thcrc arc two activitics involvcd in thc

present case: -

(i) Services provided by the Applicant to lessee which is renting ol

immovable property in nature and is classified undcr I lcading 9972; and,

(ii) Scrviccs providcd by thc lcsscc to its customcrs (studcnts anthor

working professionals) which is accommodation se rvices in student

residences and is classified undcr Fleading 9963.

Thus, the applicant has submitted that the services providcd by thcrn to thc lcsscc is

renting of immovable property and is classified under 9972. Wc find that IJcading

9972 deals with Real l.lstate Services and SACI 997211 covcrs llental or leasing

services involving own or leased residential properly. Notilication I 1/2Ol'7 -

CGST(R) dtd.28.06.2017, as amended prescribes thc rate olduty lor intra-statc

supply of services and the relevant entry for real estate services is as undcr: -

sl.

No.

(l)

I

l4

Chaptcr, Scction

or Hcading

(2\

Chaptcr 99

Scction 7

Dcscription of Scrvicc

(3)

All Scrviccs

lrinancial and rclatcd scrviccs: rcaI cstatc

scrviccs: and rcntal and lcasing scrviccs.

(i) Scrviccs by thc Ccntral (iovcrnmcnl. Statc

(iovernmenl, [Jni<ln tcrritory or local

authority to govcmmcntal aulhority or

govcmmcnl cntity, by way ol'lcasc of [and.

(ii) Supply of land or undividcd sharc of land

by way ol lcaso or sub lcasc lvhcrc such

supply is a part of compositc supply ol'

construction ol flats. ctc. spccificd in thc

cntry in column (3). against scrial nurrbcr i.
al itcm (i): (i) (ia). (ib). (ic). (id), (ic) and (il)

Providcd that nothing conlaincd in this cntry

shall apply to an amount chargcd Ibr such

lcasc and sub-lcasc in cxccss ol onc third ol'

thc total amounl chargcd lbr thc said

compositc supply. 'lotal amount shall havc

llatc (pcr (-'ondition

ce n t,)

(4) (5)

Nil

Nit

l6 I lcading 9972

X$

i\
III.C

4\
I)
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thc samc mcaning for the purposc of this

proviso as givcn in paragraph 2 of this

notification.

1iii.1 Itcrl cstatc scrviccs t-rthcr than (i) al)d (ii) 9

abovc.

Wc llncl liom thc abovc that thc services provided by the applicant would morc aptly

lhll Lrndcr Sl. No. (iii) ol lintry No. 16 of Notification 11/2017-CGS'I'(R.) dtd.

28.06.20 I 7 and would attract GS'l' @ 18 %. Sincc, thc applicant is regislcrcd undcr

(iS'l', thcy rvould bc liable to pay tax on the supply made by them.

t9 ln vicw of the forcgoing, we nrle as under: -

RULING

Q. 1 Whether the service of renting of Residential building provided by the

Applicant Io the Lessee, an unregistered person, for use as residential

accomntodalion for the students and working professionals ("the Residents"),

i.t exr:ntpt crs per S. No. l2 of the Exemption Notification No. 12/2017 Centrol

Tax lllale) dated 28 June 2017 and corresponding exemption notification

issued under the Gujarat State GST Act?

,4 ns: - Nct

Q.2 l.f the answer Io above question is in negative, who shall be the person

liahla to pu1, GST' on the impugned service of renling of residential dwelling

ancl what shall be the applicable rate of GST thereupon?

,4ns: 'l'hc applicant would be liable to pay GST on the on the impugned service

o/'renting rf residential dwelling to the lessee and the applicable rate of GST

would be 1896, in view of Notification No. I l/2017-CGST(R) dtd. 28.06.2017,

as ctntancled.

(Su nt ll (Vishal Malani)
Membcr (CGSl')Mcmbcr (S S

I)lacc: Ahrrrcdabad
I)atc: Lq .1 1 .2025

)
'r')

p
l'agc l6 ot'16

,4


