
BEFORE THE AfNHORIIY FOR ADVANCE RULING - ANDHRA PRADESH
Goods and Service Tax

D. No. 5-56, Block-B, R.K. Spring Vallel' Apartments, Edupugallu, Vijal'arvada-5zr r5t

Present

r. Sri. D. Ramesh, Additional Commissioner of State Tax (Member)
z. Sri. M. Sreekanth, Joint Commissioner of Central 'l'ax (Member)

Name and address ofthe applicant
Halliburton Offshore Services Inc. (LItl)
Plot no. S,A3, Unit - z,
ADB Road, Vakalpudi, East Godavari,
Andhra Pradesh - o

GSTIN 3TAAACHStS+MtZC
Date of filing of [,'orm GS'l' ARA-o I 19.11.2019

19.t2.2019
Represented by Sri Shyam Sundar Bangaru

Superintendent, Ramanayyapeta Range,
Kakinada CGST Division.

(a)Classification of any goods or
sen ices or both

(e) Determination of the liability to pay

tax on an oods or sewices or both

ORDtlR

(Under sub-section (4) of section 98 ofcentral Goods and services Tax
Act,2or7 and sub- section (+) of Section 98 of Andhra Pradesh Goods

and Services I'ax Act, 2017)

r. The present application has been filed u/s 97 of the Central Goods & Servtces

'fax Act, zorT and AP Goods & Services Tax Act, zorT (hereinafter referred to CGST

Act and APGST Act respectively) by I Ialliburton offshore services Inc. (LIH)

(hcreinafter referred to as applicant), registcred under the Goods & Service Tax.
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,Iurisdictional Authoritr' -Centre

Clause(s) of section 97e) of
CGST/SGST Act,2077 under which
the question(s) raised
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AAR No.16/APlGST/2O2O dated: 13.O5.202O
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4 Date of Personal Hearing
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2. The provisions of the CGST Act and APGS'I Act are identical, except for ceftain
provisions. Therefore, unless a specific mention of the dissimilar provision is made,
a reference to the CGST Act would also mcan a reference to the same provision
under the APGST Act. I"urther, henceforth, for the purposes of this Advance Ruling,
a reference to such a similar provision under the GGST or Ap GS'I' Act would be
mentioned as being under the GST Act.

3. Brief Facts ofthe case:

3.r Halliburton offshore Services Inc. is a global service provider, engaged in providing
various oilfield services to Exploration and Production companies across the globe.
Presently, the Applicant has contracted for supply of bundled oilfield services to support
the various oil and gas related operations in KG Offshore, East Coast of Indian Offshore
waters.

3.2 The Applicant is a company incorporated under the law,s of cayman Islands and has
its Project office located in India at International Business park, rTth Floor, oberoi
Garden City, Mohan Gokhale Road, yashodham, Goregaon, Mumbai, Maharashtra
400063. Apart from this, the Applicant has a unit set up in the state of Andhra
Pradesh at Plot No. 5A3, Unit - 2, ADB Road, Vakalpudi, East Godavari, Andhra
Pradesh - 533oo4 which unit is registered under the GST La*,s and from where the
Applicant is providing taxable output supplies.

.)..) The Applicant is engaged in pro'iding comprehensive range of oil field related
services such as drilling services, exploration and mining related services, etc. to
exploration and production companies across the Globe. In the course of suppllng
such services, the Applicant utilizes its equipment and tools for performing the
oilfield seryices.

3.4 In zo16, the Applicant was ar,r,arded a Contract bearing Letter of Award no.
9otooz4545dated 5 october zor6by'M/s oil and Natural Gas companv Limited
(hereinafter referred to as'ONGC') ha'ing its registered office at vasant Kunj, Ne*,
Delhi. The contract was awarded for supply of bundled sen ices pertaining to oilfield
services to suppoft the operations of Dl'rigs of r5oom rvater depth capability and
anchor-moored rigs of 6oom n'ater depth capability for drilling exploratory /
development / u'ater injection wells and work-over / completion operations
including re-entry primarily in KG offshore, East coast of Indian offshore waters.
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3.5 As per Clause z of Annexure II of the Contract, the Appellant is required to

undertake the bundled services. The aforesaid clause z reproduced below for easy

reference:

"2. Bundled Seruices Contract shall prouide following seruices subject to detailed

Scope of Work of each seruice:

i) Mud Logging Seruices along with a'ew and Mud Logging Unit (MLU)' Mud
Logging data to be integrated with Rig's communication system fot Real Time

Data fransmrssion from Rig to OPERATOR'.s onsftore base ffices'
CONTRAC'IOR shall prouide all hardware and sofhtsare necessarA to hook-up

with rig's potoer supply and communication sAstem.

ii) Mud Seruices including mud chemicals along utith cretu. CONTRACTOR

should also prouide & run mud plant of t5ooo bbl. capacity and supply SOBM

and Brine to rigs as per scope of work'

iii) LWD, MWD, RSS & Mud Motor seruices along with crew. LWD & MWD data

to be integrated with Rig's communication system for Real Time Data

transmission from Rig to OPERAT'OR's onshore base offices. CONTRACTOR

shall prouide all hardware and softuare necessarA to hook-up with rig's
power supply and communication sAstem.

iu) Cementing Seruices including sluffy design, additiues and casing hardutare

etc. along with creu.

u) sea Logistics support for the day to day supply to the aboue rigs and anchor

handltng & Rig moues.

ui) shore Based facilittes including jetties, warehousing and handling of
equipment and materials including bulk. coNTRAcToR also to prouide Drill
uater, Pot-water etc. for rigs, AHTSVs, fl and other OPERATOR's uessels cs

per Scope of Work. Vessels olso haue to carry HFHSD (free issue item by

OPERATOR)for rigsfrom shore base.

uii) subsea well Heads, Running Tools including drill ahead tool and seruices

includtng Seruice Eng ineer.

uiii) Liner Hanger Seruice along tuilh creu
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3.6

ix) Miscellaneous Seruices like Coring (utith Core Barrel & Core head), Casing &
tubular running, Torque Turn (for premium casings & tubing up to 14,,
including tubing & landing string during completion), Hole openers, IJnder-
reamers, Multiple Actiuation circuktting Bypass Tool (MACB), casing cutting
& Fishing Tools, HzS equipment, T" casing clean-out string and other tubular
strings, odd size special drill bits, scrappers etc.

x) capable and experienced seruices a'etD ot Rig/Base personnel as per List of
(Creu) Personnel and scope.

xi) It shall be responsibility of coM'RAC'I'oR to prouide ana cross-ouers between
its tocrls and drill stems of uorious rigs for uhich coNTRACToR shall
coordinate ruith Rig Controctors.

xii) It shall be responsibility of coNtR.lcroR to prouide any items / equipment
for making its units of uarious serurces / equipment compatible with the rig
power supply for which coNTRAC'roR shall interact uith the Rig contractor
for timely mobilization and commencement of seruices.

xiii) It shall be responsibility of the coNTRACToR to prouide compatible units ns
per zonal requirements of Rig safety like Zone o, Zone I etc. and rig electrical
supply.

xiu) To take-up the job in accordance with the uarious articles and schedule of
Responsibi/ities. "

while performing the aforesaid senices, at certain instances the equipment / tools
used by the Applicant for supplying oilfield sen ices get stuck / lost / damaged due to
uncontrollable or unforeseen dou,n holc cnvironmental situations in the oil and gas
well and might not be retrie'able. In such cases, the euerist receives reimbursement
from the cust.mer tora,ards such l,lH equipment in terms of clause 3r of the
Contract entered by the Applicant r,r'ith ONGC nhich reads as under:

"3t.o Loss or damage to CONTRAA-OR's doun hole equipment

OPERATOR shall reimburse CONTRACTOR for loss of or d.amage to
coNTRACToRs doun hole equipment, as under, prouided that sttch loss or damuge
is not occasioned bg normal ,;ear and tear or negligence on the part of the
CONTRACTOR or due to defectiue matertal.

4

ep\

\
\



b. In the case of CONTRACTOR's doun hole equipment being lost, OPERATOR uill
reimburse CONTRACTOR an omount limited to the oriqinal cost (F.O.B. nearest
port) reduced by depreciation at the rate of to% per Aear to be proportioned for
each completed month or part thereof from the date of purchase of the lost
equipment I tool subject to moximum depreciation of 5o%. The CONTRACTOR

should prouide the cost along -wtth the date, of purchase of each equipment Unit
uith documentary euidence along with the inuoice for Lost in Hole items. The

aboue cost and date of purchase shall be taken for uorking out their claim for
Lost in hole items.

c. Seruice tax on LIH (Lost in Hole), if applicable, shall be to CONTRACTOR'S

account."

The applicant had filed an application in form GST ARA-or,Dt:19.11'2019, by palng
required amoun[ of fee for seeking Advance Ruling on the following issues, as

mentioned below.

The applicant filed the present application seeking a ruling from this Authority on the

following issues:

Determination of liabitity and consequent classification to pay Goods and Services Tax

('GST') on reimbursement received towards Lost in Hole / Damages beyond Repair

equipment (collectively referred as 'LIH equipment') by the Applicant under the Contract

with the Customer i.e., whether reimbursement received towards LIH equipment can be

considered as a supply as per Section 7 of the CGST Act, zotT and hence, Iiable to GST?

If reimbursement received towards LIH equipment can be considered as supply and liable

to GST, what would be the classification and the rate of GST applicable on such supply?

Whether the same would be treated as "agrecing to tolerate an act" as per clause 5(e) of

Schedule II ofthe CGS'I Act, zorT and subject to GST at the rate of rB% or the same would

be treated as a composite supply of works contract sen'ice (as a part of main serwice under

the Contract)and thus, GST can be charged at the rate of lz% equivalent to the GST rate

applicable for supply of composite works contract sen'ices?

a. In the case of CONTRACTORs down hole equipment being damaged, Operator
shall reimburse CONTRACTOR such repair cost, prouided hotueuer, that
OPERATOR shall not be required to reimburse CONTRACTOR any amount
greater than that uhich would haue been due had such equipment been lost and,

therefore, calculated under sub-section (b) herein below: -

4. Question raised before the Authority:

\-

5

0-/



On Verification of basic information of the applicant, it is observed that the applicant
falls under Central jurisdiction, i.e. Superintendent, Ramanay-vapeta Range, Kakinada
CGST Division. Accordingly, the application has been forwarded to the jurisdictional
officer and a copy marked to the State Tax authorities to offer their remarks as per the
Sec. 98(t) of CGST /APGST Act 2017.

In response, remarks are received from the jurisdictional officer concerned stating
that there are no proceedings lying pending or passed relating to the applicant on the
issue, for which the Advance Ruling sought by the applicant.

5. Record of Personal Hearing:

The Authorised Representative, Sri Shyam Sundar Bangaru appeared for Personal
Hearing on t9.72.2o19 and they reiterated the submission already made in the
application.

6. Applicant's Interpretation of Law and Facts:

6.r The Applicant made the follou,ing submissions on the following grounds,
amongst others, with a request to consider each of which as an alternative and without
prejudice to each other:

6.zThe applicant submits that as mentioned in the background, for supplying bundled
services in relation to oilfield drilling senice, they utilize certain specialized
equipment / tools for drilling oil and gas u,ells in offshore and onshore environment
to pre-defined bottom hole targets which are carried out beneath the surface of the
earth. There is a probability that the equipment / tools used for drilling serices
might get stuck or lost due to uncontrollable or unforeseen down hole environmental
situations in the oil and gas r,rell and might not be retrievable. When such
equipment / tools are lost in hole or damaged beyond repair, drilling selices cannot
be performed until new equipment / tools are made available by the Applicant. This
leads to disruption of services due to such LIH equipment. The LIH equipment is
then required to be replaced in order to continue the provision of drilling services.

A. LIH can be considered as a supply as per Section 7 of the CGST Act. 2ou:
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6.3 Further, when the accident of the equipment occurs, the Applicant has to
immediately inform oNGC for verification of the LIH equipment. After

confirmation of such LIH equipment by ONGC, as per terms and conditions of the

agreement signed between the Applicant and ONGC, the Applicant raises an invoice

on ONGC for reimbursement of amount towards LIH equipment as per the

calculation provided in the contract. ONGC approves the calculation and makes

payment for LI H equipment / tools only if the LIH did not occur due to Sross

negligence / mistake of the Applicant.

6.4The Contract executed by the Applicant with ONGC contain clauses for

compensation of such LIH equipment. (clause 3r(b) of the Contract). In other words,

in the event of any loss of equipment/tools in hole other than as a result of gross

negligence on part of the Applicant, ONGC reimburse the Applicant for such lost

equipment / tools as per the Agreement.

6.5 To determine the applicability of GST on reimbursement received towards LIH

equipment, we refer to the charging provision contained under Section 9 ofthe CGST

Act which provides that GST is levied on a 'supply' of goods and/or services.

6.6The term'supply' is defined under Section 7 ofthe CGST Act, as follows:

"7. Scope of suppty. (t) For the purposes of this Act, the expression "supply"

includes--
(a) all forms of suppty oJ goods or seruices or both such as sale, transfer, barter,

exchange, license, rental, lease or disposal made or agreed to be made for a

consideration by a person in the course or furtherance o/business,'

(b) import of seruices for a consideration whether or not in the course or

fu r ther ance of bu s iness ;
(c) the actiuities specified in Schedule I, made or agreed to be made without a
consideration; and
(d) the actiuities to be treated as supply of goods or supply of seruices as referred to

in Schedule II." (emphasis supplied)

7

"g. LeuA and collection. (t) Subject to the prouisions of sub-section (z), there shall be

leuted a tox called the central goods and seruices tax on all intra-state supplies of
goods or seruices or both, excepl on the supply of alcoholic liquor for human

consumption, on the ualue determined under section t5 and at such rates, not

exceeding tuentA per cent., as may be noti,fied bg the Gouernment on the

recommendations of the Council and collected in such manner as may be

prescribed and shall be paid by the taxable person." (emphasis supplied)
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6.7 Further, the term "goods" and "service" are defined under Section z of the CGST Act
as follows:

"$z) "goods" means euerA kind of mouable propertA other than money and
securities but indudes actionable claim, groLoing crops, grass and thing s attached
to or forming part of the land which are agreed to be seuered before supply or
under a contract of supply"

"(toz) "seruices" means anything other than goods, money and securities but
includes actiuities relating to the use of money or its conuersion by cash or by any
other mode, from one form, cun.encA or denomination, to another form, currency
or denomination for tahich o separate consideration is charged" (emphasis
supplied)

6.8In light of the abo'e background and definitions, it is submitted that LIH event is
entirely contingent and outside the normal stream of supplies under the Agreement,
arising when capital goods in the form of equipment/ tools deployed for the drilling
services are irretrievably lost. In such a case, reimbursement towards LIH equipment
is paid by ONGC to the Applicant, as part of a compensatory mechanism. Further,
there is no contemplation of transference of title to the LIH equipment, and in fact,
the reimbursement for LIH equipment is only made after an irretrievable loss of the
said goods and consequently, there is no supply of 'goods' in relation to the
reimbursement received towards LIH equipment.

6.9However, as the definition of sen.ices is r,r.ide enough to co'er to anlthing other than
goods, the reimbursement received towards LIll equipment would get covered under
the broad definition of a supply of 'services' under Section 7 of the CGST Act.

B. class ification and the rate of GS'l' ao licable on suDn lv of eoods and services

6.ro Having stated that the reimbursement received towards LIH equipment would
qualify as supply of service, it is pertinent to determine the classification of service
for discharging GST.

6.rr In this case, it is submitted that there are two possible classifications viz.

a) "agreeing to tolerate an act" as per clause 5(e) of Schedule I I of the CGST Act;or
b) "composite supply of works contract senice" (as a part of main service under the

Contract)" as per clause 6(a) ofof Schedule II ofthe CGST Act.
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6.rz As per clause 5(e) of the schedule II of the CGST Act, agreeing to the obligation to

refrain from an act, or to tolerate an act or a situation, or to do an act is considered

as supply of service.

The relevant provision in this regard is extracted below:

"5. Supply of seruices

The follotoing shalt be treated as supply of seruices , namely : -

(e) agreeing to the obligation to refrain from an act, or to tolerate an act or a

situation, or to do an act"

6.r3 Further, in case of supplies comprising one or more elements, the taxability thereof

is to be determined in i"r., of the principles governing 'composite supplies' and
.mixed supplies" the relevant provisions in relation to which are set out below.

"2. Definitions

Go) "composite supply" means a supply made by a taxable person to a recipient

ionsisting of tuo or more toxable supplies of goods or seruices or both, or ang

combinaiioi thereof, which are naturallg bundled and supplied in conjunction with

each other in the ordinary course of business, one of which is a principal supply

Illustration.- where goods are packed and transporled uith insurance, the supply

of goods, packing miterials, transpott and insurance is a composite supply and

supply of goods is a principal supply

(9o),,principalsupptg,,meansthesupplyofgoodsorseruicesu;hichconstitutesthe
prn:ai^inoit 

"lemint 
of a composite suppla and to which any other supply formino

part of thc,t composite supply is ancillary

Q4),,mixedSuppla''meTnstlDoormoreindiuidualsuppliesofgoodsorset-uices,or
iny 

"o^binoiirThereof, 
made in conjunction with each other by a taxable person

foi a single price where such supply does not constitute a composite supply '
'Illustralion-.- 

A supply of a package consisting of canned foods, sueets, chocolates,

cakes, dry fruits, aei:rated diinks and fi'uit juices when supplied for a single price is

a mixed- iupply. Each of these items can be supplied separately and is not

dependent ii iny otn"r. It shall not be a mixed supply if these items are supplied

separately.

YA
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8.I-ox liability on composite and mixed supplies
The tax liability on a composite or a mixecr suppry shal be determined in the
follouing manner, namely : -(a) a composite supply comprising two or more suppries, one of tohich is a principar
supply, shall be treated as a supply of such principal supply ; and
(b) a mixed supply comprising two or more suppries sniu- be treated as a suppry of
that particular supply which attracts t te highest rate of tax.,,

6'14 In terms of the foregoing, a composite supply is to be taxed per the principal
supply, u'hile a mixed supply is to be taxed per that constitutive element which
attracts the highest rate of tax.

6'15 As regards a supply of 'works contract', the same is treated as a composite supply of
service, per Entry 6 of Schedule II, which is reproduced below.

"6. Composite supply
The follouing composite suppries sha? be treated as a suppry of seruices, namery: -(a) works controct as defined in clause (tt9) of section 2,,

The term'works contract,is defined at Section z(rr9) as under:
"(ttg) "works contract" meons a contract for building, constr-uction, fabrication,completion, erection, insta?ation, fitting out, improuement, modification, repair,

ioning of ang immouable property

t,, 
as goods or in some other form) is

6.16 In terms of the notifications prescribing the applicabre rates of GST, there is asingular rate ofGST prescribed for a supply in the nature of a 
.works 

contract,.

6.r7_In terms of the foregoing facfual matrix and position in law, r.r,e have analyzed onthe ensuing paragraphs that whether the LIH 
"hu.g". 

are to be treated as part oftheoverall bundle of services under the contract, and accordingry charged to bst at therate of r20/o as a 'rvorks contract" or, are to be treated u. u i*i"" oi,rg.""irg ,o tt,"obligation oftolerating a situation' and to be taxable at the standard GST rate of rg%.

6.18 It is submitted that the classification of a transaction can be determined on thebasis of the of the transaction in question. In ih" pres"nt
case, based bove, the following po.itio, 

"."rg", ul a,h"true nature n to LIH equipment:



i)There is an agreed upon scope of work under the Contract, which comprises a

certain bundle of goods and services set out at Annexure-Il to the General

Conditions of Contract.

ii)For the above scope of u'ork, there is an agreed upon monthly charge'

iii)In case of any breach of the contract on the part of the Applicant, including by

wayofdelay,thereareliquidateddamages/compensationagreeduponbetween
the parties in terms of certain clauses of the Contract'

iv)Separately, given the nature of the scope of work to be carried out, there is a

possitility of accidents occurring, r+,hereby certain the equipment/ tools owned by

ihe epplicant may be irretrievably lost during operations. In such a case there is a

p."-ug.""-"nt bet*"en the parties, that LIH equipment will be compensated by

bNCC, in terms of a formula based on the depreciated value of the equipment/

tools which have been lost'

v)The aforesaid LIH equipment scenario is a distinct transaction under the

Contract, whereby it is contemplated that certain capital goods in the form.of

equipment/ tools, which are deployed for the dritling operations' may be

irretrievably lost during such operations, and would consequently trigger a

contractualpaymentbytheONGCtotheApplicant'Thisisnotagreeduponasa
routine or even inevitable part of the scope of supply to be made by the Applicant

under the contract, and in fact, it is entirely possible that no such accident may

take place at all in the course of executing the scope of work under the contract.

Furthermore, the LIH equipment, being in the nature of capital goods deployed/

used at site, are also not in the nature of consumables. This is all the more so,

given that the contract separately identifies and charged for certain goods as

ronsumables (e.g. mud/ brine chemicals). Even in terms of the clauses under the

Contract, reimbursement towards LIH equipment does not find mention under

the scope of work at Annexure II to the General conditions of the contract, but is

, ."p"*tu clause under the Special conditions of the contract contemplating a

potential event that *ry o. *uy not occur during the tenure ofthe Contract' There

is also a separate event of invoicing for the reimbursement for LIH equipment'

which is contingent on both the accident resulting in irretrievable loss of-the

goods, as well as the acceptance by ONGC that the same was not on account ofthe

!.oss negligence/ mistake of the Applicant' Accordingly' the LIH equipment

Iluur" 
"ont"-plates 

a contingency which may occur outside the normal stream of

supply under ihe Contract, in u'hich case a compensatory payment is to be made

by the Customer to the APPIicant.
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vi)As regards the LIH equipment, there is also no contemplation ofa transference
in property therein. As stated hereinabove, the contract only contemprates that
certain capital goods in the form of equipment will be provided/ deployed for the
operations, rvhich may or ma), not be irretrie'ably lost during operations, and, in
such a case, payment is required to be made by .NGC to the applicant. Moreover,
the LIH equipment are also distinct f.o- 

"on"rmubres 
under the contract. It is

also pertinent to note that, had the contract been for a suppry of the LIH
equipment, such a supply would have been completed when tr," gooi. in luestionwere supplied/ applied at oNGC's site. on the contrary, under the contract, it is
only after an irretrievabre ross ofthe goods that the LIH-.hu.g". r.. puiJ rv orvcc
to the Applicant. The said pal,ment is therefore in the naiure of compensation
which is payabre in the e'ent that the contingent event takes prace, i.".irretrievable loss of goods. Accordingry, the transaction does not q.rulity u. u
supply of 'goods' under GST.

6.r9.In terms of the foregoing, while the LIH equipment form part of the framework ofthe contractual arrangement betn'een the parties, an LIH event is entirelycontingent, and the reimbursement received iowards LIH equipment are in thenature of compensation paid by oNGC to the Appricant in the e.,rent that such
contingency transpires.

6.zo In view of the aforesaid, it becomes rele'ant to anaryse rt,hether LIH can be said to
be part and parcel of a 'composite suppry' or a 'mixed supply'. In this regard, as boththe aforesaid definitions provide that the various suppries must be made ,in
conjunction with each other', it is pertinent to determine the meaning of the term'conjunction'.

As the term 'conjunction' is undefined under the statute
meanings, which are set out below.

, we refer to the dictionary

lon
Th
po

e action or an instance of futo or more euents or things occurring at the sameint tn time or space

x{<rrd E ish Dictio

errl mW bst rDi

lin Vcr

Onli c rsr n
Th
to

e state of being conjoined (conjoined - being, coming, or brought together so asmeet, touch, ouerlap, or unite)
Occurrence together in time or space
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e I ona line r ron
A joining together; combination
The coinciding of tuo or more euenls

Cambridee Dictionarv (Onlinc Version
The situation in uhich euents or conditions combine or happen together

6.21 As per the aforesaid definitions, supplies in conjunction with each other would

imply supplies that are made together or in combination' Accordingly, where the

f-lU Lquipment is a scenario which is entirely contingent and accidental in nature, it

cannot be stated that ONGC has contracted for a reimbursement towards LIII
equipment in conjunction with the drilling services. For the same reason, it cannot

be said that LIH equipment would form part of the services for 'building,

construction... of any immovable property' so as to qualify as a composite supply of

'works contract', i.e. as the true nature of LIH is an accidental occurrence which may

not even occur during the execution of the'works contract''

6.zzThe aforesaid position also finds support in the FAQs on 'Government Services'

issued by the Directorate General of Taxpayer Serwices (DGTS), which in the context

of the exemption for liquidated damages and contractual penalties under

Government contracts for supplies ofgoods/ and or services, has clarified as follows:

)

,,Question t8 : what is the significance of seruices prouided by Gouernment or a

lical authority by uay of tolerating non-performance of a contract for tohich

consideration in the form of fines or liquidated damages is payable to the

Gouernment or the local authoritY?

Answer : Non-performance of a conlract or breach of contract is one of the

conditions normally stipulated in the Gouernment contracts for supply of goods or

sefaices. The agreement entered into between the parties stipulates that both the

seruice prouid.ir and, set-uice recipient abide by the terms and conditions of the

contraci. In case any of the parties breach the contract for anA reason including

non-performance of the cont;ad, then such person is liable to pay damages in the

prm oj fines o, pinalty to the other party' Non-performance of a contract is an
" 
actiuity'or transaction uhich is treated as a supply of seruice and the person is

d""mid to haue receiued the consideration in the form of fines or penalty and is,

accordingly, required to paA tax on such amount'

Hou_rcuer non pet formance of contract by the supplie| of setuice in case of supplies

to Gouernment is couered under the exemption from payment of tox. Thus any

consideration receiued. by the Gouernment Irom anA person or supplier for non

performance of contract is exempted from tax'

13



Illustration : Public works Depar.tmenl of Karnataka entered into an agreement
uith M/s. ABC, ct construction compana for construction of office comprex forcertain amount of consideration. In the ogreement datecl rc-7-zot7, it was agreed
bg both the parties that M/s. ABC shall complete the construction uork and
handouer the project on or before 31-12-2017. It uas fut ther agreed that ana
breach of the terms of contract by either party uourd gtue right to the other party
to claim for damages or penarty. Assuming that M/s. ABC ioes not comprete the
construction and handouer the project bu the specrfied date i.e., on or before gt-tz-
zot7. As per the contract, the department asks for damages/penarty from M/s. ABC
and threatened to go to the court if not paid..4s.suming tnoi u7s.7nc has paid an
amount of Rs. to,oo,ooo/- to the department for non per formance of contt.act.
Such amount paid to department is exempted from payment of tax.,,

6.23 To similar effect is the 
'ien, taken bt' the Maharashtra Authorif, for Advance

Rulings (AAR) under GST in rn Re : Maharashtra state power Generation
Company Limited [zor8 (r3) GS.t't, r77 (AAR_GST).|, u,hich was also upheld
by the Appellate Authority for Advance Rulings (AAAR) in In Re : Maharashtra
State Power Generation Company Limited [zorg (rZ) GSTL 45r (App.
A.A.R.-Gsr)l. In this regard, the relevant findings of the AAAR are set out-below:

"49. ... we agree with the AAR uthen they say that ualue of the uork done and
which is to be paid is not affected by the amount deductid therefrom tounrds
liquidated damagles. The consideration remains unchanged anri hoi the amount is
recouered utould not change the natute of the supply. Also, neither the defi.nition of'contract prtce' nor 'contract uarue' as giuen in the Agreement refirs to the
contingency of liquidated damages. con,act price is defiiert in clausJ 3.t3 (A) as
the total lump sunt price prus the price uariations. Thii ts an indepeni.erit clause
hauing no relation to the euentueritu of riquidated damages, fo, -ii"h as ue haue
said aboue, a separate clause has been giuen. fhe fact tnlt tie riquidated. damuges
are recouered ft'om the bill is only a method of paament - the fact that there are nuo
ag r eement s r em ain s unalt ere d.

It ls lt b the a Iant t t the li idat dam es c0 ot be (].s

-s I

ind cle

cal
I.su I Iotue r LUC onoto ree LU

t'oul cs ort e enl
th satne. Wh n the ntr0c

e damaqes. tt itself manife sts thot there ls
a seDlrete contractual aot'eement betueen the tuo rties." km tthosls suDD Ited)DO

6.24In terms ofthe aforesaid, a clause in relation to liquidated damages or contractual
penalties, which are outside the stream of the routine suppries under the contract,
was treated as a distinct supply of sen'ices under GST. In this regard, it would also bepertinent to analyse the applicabre of Entry 5(e) of schedur" tt to the GGS.I. Act,

' which treats "agrecing to the obligation to refrain from an act, or to tolerate an act or
a situation, or to do an act" as a ser'ice. In this regard, in the present facts, there isevidently no act that the Appricant is refraining from in u 

"u"" 
oi LIH eqrip-ert, nor
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is the Applicant required to do any act. Furthermore, the LIH equipment not being

the fault of either party, but the result of an accidental occurrence, the Applicant

cannot be said to be tolerating any act of ONGC. At best, it may be contended that

the Applicant is tolerating a situation, i.e. the irretrievable loss of its goods. In such a

case, GST of r8% nill be payable on the reimbursement tou'ards LIH equipment

received by the Applicant from ONGC, under HSN Code 999794.

6.25 In the case of the Appellant, as mentioned in the background, LIH does not form

part of the scope of work as provided under the Contract for works contract of
bundled senices, but is a separate clause, contemplating a potential event that may

or may not occur during the tenure ofthe Contract. Thus, LIH is not agreed upon as

a routine or even inevitable part of the scope of supply to be made by HOSI under

the Agreement, and in fact, it is entirely possible that no such accident may take

place at alt in the course of executing the scope of work under the Agreement.

Accordingly, in our vien, LIH qualifies as'agreeing to tolerate '.. c situarion' as per

Entry S(e) of Schedule II to the CGST Act, and taxed to GST at r8% under HSN Code

ggg7g4. In view of above factual and legal analysis, the Applicant submits the

following:

a. Reimbursement received towards LIH equipment can be considered as a supply

as per Section 7 of the CGST Act, 2or7.

b. Reimbursement received towards LIH equipment can be treated as "agreeing to

tolerate an act" as per clause 5(e) of Schedule II of the CGST Act, 2or7 and

subject to GST at the rate of r8%'

7. Discussion and F-indings:

7.r We have examined the issues raised in the application. The taxability and the

applicable rate of tax for the goods and services supplied or to be supplied, as

governed under the provisions of respective GST Acts are examined.

The Applicant sought Advance Ruling on the following Question/aspect

" Determination of liability and consequent classification to pay Goods and seruices T'ax

('GST) appticable on the reimbursement receiued by the Applicant under the Contracl

from the Customer towards Lost in Hole/Damage Beyond Repair of equipment/tool (in

short 'LIH' equipment) during execution of the seruices mentioned in the Contract."

15
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7.8 The undersigned has examined the Applicant's question for advance Ruling in the
light of the Statement of facts furnished in Exhibit-ll to the Application along with the
Documents/material provided by the Applicant vis-d-r,is the legal provisions of the Central
Goods and Senice Tax Act, 2ot7 , the Goods and Service Tax Rules, zot7. We place the
findings as under:

7.4The Applicant was ar,r'arded a Contract bearing letter of Award No. 9oroo24545 dated
05.10.2016 by M/s Oil and Natural Gas Company Limited {for brer.ity referred as'ONGC or
the Customer or the Recipient'). The said contract was for Hiring of Bundled Senices for
05 Rigs and in accordance with terms and conditions as envisaged in the Scope of the Work
read with Payment schedule and other clauses of the contract. It is seen from clause 2.3
(and utordings thereoJ) of the Letter of Award dated o5.ro.zo16 that the said bundled
services comprise of individual sen ices to be provided individualll,at different locations i.e.
Shore base, Drilling Unit.

7.5 As per clause z.z(ii) ofthe Letter of Award, it is seen that some services (ofthe bundled
services under contract) may be required even after de-hiring ofthe last rig and as such the
individual senice (s) shall be successfulll, de-hired as per the requirement ofthe last rvell of
the last rig to be de-hired. It is clear from the r.ery distinctive nature of each individual
service (as given under scope of work as 'bundled sen ices'), each of individual services can
be performed independently and they did not alter or affect performance of other service(s)
or services as a whole. It thus indicates that the individual services/activities to be provided
by the Applicant to the Customer can said to be naturally bundled in the course of
furtherance of business. By r,'irtue of definition to 'composite supplv' given under section
z(go) of the CGST Act, 2077, it thereforc clear that 'bundled sen,ices hired by ONGC and
provided by the Applicant' cannot be considered as a 'Composite supply' within the
meaning of definition under the Section z(3o) ibid.

7.5G). Reference is inrited to para-g(b) (under Exhibit-Il) and to the submissions ofthe
Applicant placed under Exhibit-Ill attached to the Application. In their submissions, the
Applicant tried to analyse the classification ofthe subject question:

a) as to uhether it falls under scope of 'Works Contruct Seruices'as per Entry-6
of Schedule-Il of the CGST Act, zotT

(or)
b) as to whether it falls under scope of'seruice uiz agreeing to the obligation to
refrain from an oct, or to tolerate an act or a situation, or to do an act, under
Entry 5@) of Schedule-Il to the CGST Act, 2017.
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7.5(ir) It has been stated and committed by the Applicant at Par

tiat there is not contemplation of transfetence of title to the LIH

classification of an activity under a 'Works Contract Seruice under

there must be transfer of goods involved in the activity By their own submission and

admission, the activity und"er question cannot be a'works contlact service' as there is no

transfer of goods involved'

7.5(iii)TheApplicanthadgivendetailedsubmissionswithanalysisandintel-a]iadrew
utl".rtio.r to specific .ef"re.rce. to FAQs on 'Government Serwices' issued by the Directorate

GeneralofTaxpayerSerwices(DGTS){Question:rSofFAQ}andtoanAdvanceRuling
given by the Maharashtra Authority in Re: Maharashtra State Power General Company Ltd

iror8 irS) GSTL r7Z (AAR-GST)i and Appellate authority's ruling on the said Advance

Rulingunderap.ean-csr].AndrvherebytheApplicanthas
givenhisconntofLlHequipment/tools,maybeclassifiableas
service under of the CGST Acr,2ot7 i'e' as "seruice uiz oqreeing

to the obligation to refrain from an oct, or to tolerate an oct or a situation' or to do an

act'.

z.s(iv)Itisasett]edlawthatanyAdvanceRulinggivenbyanauthorityisapplicableand
has an effect in the matters relating to the individual applicant only. As a matter of

principle, the Ruling in a particular iss"e und an applicant cannot be made applicable to

issueofadifferentp",.on,asaright.Itisalsosettledprinciplethattheratioofthe
l,rJg-"rt, of the Hon'bte Courts/the Tribunals/the Appellate Authorities or.for that matter

clar]ficatio, by the authorities - may be made applicable subject to facts and circumstances

of each case.The undersigned exumined the facts and circumstances discussed in the cited

referencesaswe]lthefactsandcircumstancesoftheplesentcase.

7.S(v) It has been submitted by the Applica nt {at Para-zt of Exhibit-ill}rhat 
"'euent 

of

LIH is entirery contingent ani outside the normal stream of supplies under the

Agreement..'.Referenceirdtu*",tosubmissionsoftheApplicantmadeunderPara3rof
Exhibit-Ill specifically to Paras-3r'r to 31'4 The Applicant by their own- submissions

admittedthat,...lncaseofanybreachoftheContractonthepartoftheApplicant,
in"tuding by uay of delay, tlie'" a'e liquidated damages/compensation agreed upon

between the parties fn teim' of clauses of the contracr" "' It was also a self-confessed

submission made by the Applicant at Para 3r'4 of the Exhibit-Ill as under:

"separately, giuen the nature of the scope of

accidents occurring, whereby certain the he

irretrieuably lost during operations' In suc . r - t^- 
he

parties, that LIH nqrip*"'t will be compensated by ONGC' in term.s of a fotmula based

'on 
the d.epreciated ia[ue of the equipment/tools which haue been lost"

t7
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z's(vi) From their or,r,n self-procraimed submissions (as detailed herein at paras 5(iv)and 5(r')), contingency of 'reimbursement of LIH Equipment/Tools, is entirely differentfrom liquidated damages/compensation for any breach of contract (including deray) asagreed upon between the 
_parties. Therefore, under the facts and circumstances of thepresent case (under mutually agreed terms an conditions of the contract) it-i, u-pl. .1"u.that 'reimbursement of L s, cannot be collate with the activity of'agreeing to the obliqattofl 

act or a situation, or todo an act'. And accordingl
did not merit classifiable as service under E ';'i"W;i\::'1}i"
7'6' Having negated possible or probable classification of the event of .reimbursement
of LIH equipment/toors by the customer' under category suppry of senices {asraised/contemplated by the Applicant), the undersigned proceed to examine as to whetherthe said incidence or activity be crassified as 'supply of coods or not,- including the mainaspect whether it falrs r,r'ithin_ the meaning or."ppll' or not. Accordingly, reference is drawnto the legal frame work for the concept o1 

"rppiy 
and the meaning .? il.a-Ji"*ice underthe CGST Act, zorT and the Rules maJe th".e urd".,

Section-z(52) and Section-z(roz) of the CGST Act, 2ot7 defines ,Goods, 
and ,Services,

respectively as under:
'Goods' means eu.ery 

.k_ind 
of mouable properly other than money and securitiesbut includes actionable 

-claim, 
growiig 

"rrpr, 
gro* and things attached to orforming part ofthe land uhich rr" ogried to be seuered b"f.r";;;piy or under acontract of supply _ Section _z(52)

'seruices' means anything other than goods, money anrl securittes but includesactiuities relating to the
mode, from one fctrm, " 

oY anY other

denominationfor which ;::[:::;, 
,,

7'7. sub-section-(r) of section-7 of the cGST Act, 2ot7 gives an inclusive definition toexpression 'Supply,, which reads as under:

"(a) ly of goods ch as sale, trctnsJbr, barter,exch ntul lease
cons rson in the 

agreed to be made for a
of bustness,'

2.8 By virtue of pou,ers vested under Su
zot7, the Government, on recommendations

reated neither as supply of sen ices nor a

\
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supply of services. It is obsened that the activities of the applicant (on which they sought

advance ruling) under the subject contract did not figure in the list of activities or

transactions as notified in Schedule-Ill. Therefore, the subject activity or transaction shall

constitute a supply under sub-section (r) of Section-7 of the Act ibid in as much as the said

activity or transactions is for a consideration and in the course of or furtherance of

business.

7.g It is observed that under caluse-3r of the contract, the contractor (herein the

Applicant) receives reimbursement from the Operator (herein the OIL) for loss of or

dumage to the down hole equipment and tolls. Sub-clauses (a) and (b) ofthe said clause -

3r specifies the amount of reimbursement to be made to the Applicant. In case of damage

of the 
"quip-"nt 

or tools, such reimbursement shall be repair cost (subject to maximum of

the cost of equipment/tools to be reimbursed in case of the same were lost) and whereas in

case of loss of equipment or tools, the amount to be reimbursed shall be the amount limited

to original cost (F.O.B nearest port) reduced by depreciation at the rate of ro% per year to

be pioportioned for each completed month or part thereof subject to maximum

depreciation of 5o%.

7.10 From the facts discussed herein at Para-B(i), it is found that the equipment/tools are

tangible and movable. The amount of reimbursement of equipment/tools r,'hich are

daiaged beyond repair or loss is at an agreed depreciated value ofthe original FoB Price of

such equipment/tools. Going by the methodology and by nature of the equipment/tools,

the activity of reimbursement towards Lost in hole/Damage Beyond repair of equipment

/tools is rightly classifiable as 'Supply of Goods' in terms of Section-7 ofthe CGST Act, 2017'

Dependinj upon the nature of actual goods involved in the subject activity, their

classification is as per HSN notified for the goods and the Classification Rules made in this

regard. Accordingly, the pror.isions relating to chargeability and lery of GST under the

CGST Act and the Rules made there under as applicable to the supply of goods will apply.

RULING

(Under section 98 of Central Goods and Services 'fax Act, zorT and the

Andhra Pradesh Goods and Services Tax Act, 2017)

Question: whether reimbursement received towards LIH equipment can be considered as

a supply as per Section 7 of the CGST Act, zotT and hence, iiable to GST?

Answer: Affirmative

Question: If reimbursement received tou,ards LIH equipment can be considered as supply

andliabletoGST,whatwouldbetheclassificationandtherateofGST
applicable
on such suPPlY?
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Answer: The reimbursement received tor,rards LIH equipment is classifiable as 
.Supply of

Goods'in terms of section-7 ofthe GGST Act, zor7. Depending upon the nature
of actual goods involved in the subject activity, their classification is as per HSN
notified for the goods and the Classi{ication Rules made in this regard.
Accordingly, the provisions relating to chargeability and ler.y of GST under the
cGST Act and the Rules made there under as applicable to the supply of goods
will apply.

sd/- D. RAMESH
(MEMBER)

sd/- M.SREB,KANTH
(MEMBER)

r) M/s. Halliburton Offshore Services Inc.(LIH),
Plot No.5A3, Unit-2, ADB Ro-ad, Vakalpudi, East Godavari District,
Pin.No.533oo4 (Andhra pradesh) (By-Registered post)

z) Mls. Halliburton Offshore Services Inc.(LIH),
International Business Park, rTth Floor,
Oberoi Garden City, Mohan Gokhale Road, yashodham, Goregaon,
Mumbai-4ooo63 Maharashtra State (By Registered post) "

Copy to
r. The Assistant commissioner of state Tax, Kakinada circle, Kakinada Dir.ision(By Registered Post)

z. The Superintendent of centrar Tax, Ramanayyapeta Range, Kakinada cGSTDivision(By Registered post)

Copy subrnitted to
r. The chief commissioner (state Tax), o/o chief commissioner of State Tax,

Eedupugallu, Vijayawada.

//t.c.t.b.o//

Assistant Commi

0/o
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TO



z. The chief commissioner (central Tax),o/o chief commissioner of central tax &
crrstoms,- visakh-apatnam Zone, GST Bhavan, port area, visakhapatna- siooss.(By Registered Post)

Note: roo of the APGST Act 2c17, an appeal against this ruling lies
ellate Authority for Advance Rulinf consiituted under section
ct, 2017, with in a p eriod of 3o days from the date of service of

^1+.'

$

21,

4, :-:_
c


