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Shri Nishant C. _Shu!!4!\c!y99ate)

4. The applicant supplied the required dctails to DGGI. I Ic lun

an application for Advance Ruling, before the Authority for Advancc

Gujarat State (AAR) on 30.11.2020.

hcr

_l

Vide letter no. Yl2-llAdvance Ruling/ I:l'echl2}2l-22 darcd

29.7 .2021, Joint Commissioner, CGS'I' Bhavnagar cnclosed lettcr no.

DGGL{nVIntll76l2020-Gr. B dated 20.7.2021 from DGGI, Pune Zonal tjnit

informing that Ruling No. GUJ/GAAR/R/10/2021 dated 20/0112021 on the

issue of classification of toys was obtained by suppressing material facts and

that the said ruling be declared as'void ab initio'.

2. Briefly, the facts are as follows:

3. M/s. I Tech Plast India P Ltd [the applicant] received a letter datcd

15.09.2020 from Sr. Intelligence Officer[SlO], DGGI, Pune Zonal lJnit, Pune

which was an enquiry in relation to classification of "Plastic 
-['oys". 

C)n lurther

inquiring, it was orally informed by the SIO that search operalions werc carricd

out at the business premises of one assessee (name undisclosed) and it was a

cross inquiry of the applicant.

I

Name and address of the
applicant

GSTIN of the applicant
Jurisdiction Office

Date of application
Clause(s) of Section 97(2)
of CGST / GGST Act, 2017 ,
under which the question(s)
raised.

Datc of Personal llearing
Prcsent fbr thc applicant
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5. 'Ihe applicant raised the following two questions vide the abovc
application viz

"falWhat is the appropriate classification & rate oIGST applicable on supply
o1'plastic loys under CGST & SGS'[?

l b l Can thc applicant claim I I'C in rclation to CGSI'-IGS'f separately in debit
noles issucd by thc supplier in the current financial ycar i.c.2020-21. towards
thc transactions lor the period 2018-19"

6. On 23.12.2020, GAAR conducted hearing in relation to admission

and admitted the application vide its order dated 30.12.2020 holding that no

proceedings are pending on the question raised in said application for Advance

I{uling.

7. Ihe GAAR thereafter vide its Order No. GUJ/GAARiR./1012021

datcd 20.01 .2021 gave the loltowing ruling in respect of the aforementioned

two qucstions vr

n ns\\,cr to [al: 'l'hc classification of the product 'Plastic toys' manufacturcd and supplied by
thc applicant M/s. l-tcch Plast lndia I'vt. I-td.. Survey No.l08-109, Bhavnagar-Rajkot
llighway. Shampara. llhavnagar (as per the F'irst Schedule to the Customs 'l'ariff Act,
1975(5 I ol 1975) as wcll as thc corresponding rate of (iS'l' (as pcr Notification No. 0ll20l'7-
Ccntral 'l ax (l(atc) datcd 28.06.2017 (as amended lrom timc to timc) is as detailed in the tablc
bclou';

Sr.

No
Namc ol-thc
product

0l Plastic tovs

Ans$'cr to lbl: I'hc applicanl cannot claim lrrput 1'ax Credit in relation to CGS ISGS'|
scparatcl) in dcbit notcs issLrcd by thc supplicr in currcnt tinancial year i.c.2020-2I. torvards
thc transactiolls lirr thc pcriod 201 8- l9 for the reasons discussed hereinabovc.

8. -l'he applicant further states that till December 2022 or February

2023, DGGI remained silent and on 0810212023 submitted a communication to

GAAR that during pendency of such proceedings the applicant filed application

for Advance Ruling.

9. In this regard, Joint Commissioner, CGST, Bhavnagar vide letter

d,ated 29.7 .2021, stated as follows:
'' 3. l'he enclosed letter dqted 20.7.202 I receivedfrom I)GGI, I'une 22.7.202 I ie after
dule o/ issue oJ Atlvance Ruling order. In the said letter, the Joinl Director, I)GGI
I'une Zonal Unit informed that a case has been booked by DGGI, Pune zonal Unit on
M/s. I 'l'ech Pla"1 lndict P Ltd ./br misclassificcttion the product Plastic Toys b
manufhctured and supplied by them. The details ofcase are narrated at para 3 I
rt the lelter. ,4s per this letter dated 20.7.2021 the inquiry was initiated in t
mode yitle o/fice letter duted 15.9.2020 & subsequent emails dated 23
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9.10.2020, 1210.2020 & 26.10.2020 & 26.10.2020. M/s. t'l'echvide rheir lerrer
dated 14.10.2020 submitted their reply and have made payment of tax of Rs. 219.50
lacs along with interest of Rs. 10.88 lacs for clearance made in the Fy 20t9-20.
Ilence it can be seen that the investigations were initiated much prior to the dote of'
application (30.11 2020) for advance rulingfiled by M/s t T'ech plast India I' Ltd.
Further, the reply to I)GGI letter dated 15.9.2020 was also submitted by the porty on
11.10.2020 ie prior to the date oftheir applicutionftr adtance ruling.

1. Further os per paru I I ofthe letter dated 20.7.2021, M/s. I l'ech had not reyealed
the;t'acts o/ investigations being commenced by the DGGt, t,une Zonal [,tnit v,hile
./iling the subject Advance Ruling Application dated 30.11.2020. llence, rhey have
suppressed the moterial facts of an invesligation pending ogoinst them hy l)G(il.
Pune Zonal unit on the issue of classificqtion o/ plaslic toys (one o/ lhe question
raised) at the rime of seeking advance ruling on lhe same. It is further mentlionetl or
para I I thctt an appeol may be /iled under section t00 v,ith the Gujarut lppellate
Aulhority for declaring the advance ruling order duto 20. I .202 1 as t'rid ah iiitio. '

10. Registry vide letter dated 17.3.2023 granted personal hearing on

23 .3 .2023 , to decide whether the order of GAAR dated 20.1 .2021 is required to

be declared as void ab initio in terms of the provision olsection 98 of the CGS'l'

{ct,2017 read with section 104 of the CGS'I'Act,20 17.'l'hc applicanr viclc his

letter dated 2l .3.2023 sought adjournment. I--urther hearings wcrc hel<i on

8.5.2023 and 9.1 r.2023, wherein he reiterated his submissions stressing the facl

that proceedings as mentioned in section 98(2) and inquiry were different.

stated is not inlended; that an enquiry may or may no1 culminatc inlo proc
that when no proceedings were cver initiated againsl thc applicant, it canno
that any proceedings were pending at thc time an application for Advzurce Ru
plsfened;
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I 1. In a detailed submission before GAAR dated 4.5.2023, rhe applicant

raised the following averrnents yz

Ia] when the application lor Advance Ruling was llled, admittcd and linally disposed
of, no proceedings on the issues involvcd werc eilher pending or ongoing.

[b] 'l'he communication datcd 15.09.2020, was a mere cnquiry and that 1oo a cross
enquiry, whcrcin thc procecdings, il any. were against some other asscssce (name
undisclosed) and not the applicant.

[c] That the said communication merely states prcliminary stage of enquiry in relation
to a classification and details and documents werc called for further veril'ication.
There is no mention about any of the sections-provisions of the Acts. Further,
"lnquiry" initiated by the DGGI is not \a)ithin the ambit o/'the term ',pr'ceedings,, for
the purpose o/ proviso to Section 98(2) o.f the Acts

[dl The locution "Enquiry' is a widc and capaoious connotation signifying ancl
inherently canying with it the burden 1o cnquirc, delvc, escalate and 1., congregatc
such vital and salient information as might be rcquircd 10 entrust and endow rhe charm
of stepping into the shocs of proceedings carrietl in due rcl'ercncc to thc stipularions
provided for by the Acts; that by no means ,,lnquiry,, itself can be cquated with or
considercd as synonym to ,,procecdings".

[e] It is a settlcd proposilion of law that what is stalcd is to be rcad and whal is not
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It'l lhat thcy would likc to rcly on the decision o1'llon'blc Allahabad Lligh Court in

thc casc o1'M/s. (i. K. 'l'rading Company 12021 (51) GSll- 288 (All.)l whcrcin the

Court has drawn distinction bctween "Inquiry" and "Proceedings" undcr the GS't'

Lawr that alicr analyzing thc provisions of scctions 70 & 6(2)(b) ol'the CGS I Act,

the Courl hcld as undcr -

"8.I The u,ord "lnquiry", "Proceedings" and "Subject-matler" is not de.fined

under eilher of the stotules. ThereJbre, these words have to be interpreted in
the context of the aforesaid ,4cts.

8.2'l'he u,ord "inquiry" in Section 70 has a speciJic purpose to summon uny

person whose can give evidence or produce o document or any other lhing. It
cannot be intermixed with some stalutory steps which moy ptecede or ma1'

ensure upon the making of the inquiry or conclusion of inquiry.
8.3 T'here./bre, the word Inquiry in section 70 is not synonymous with the word
Proceeding; in section 6(2)(b) ol the U.P GST,4ct/ CGST Act.

8.1 Prot'isions of section 70 hus been enacled .fbr collecting evidence in
matters inr'olving tox evasion v,hich ma! also lead to demands and recoverv

under Scction 73 or Section 71, as the cose may be. llhen aclion.fbr
ossessmenl, demand and penalty etc.is taken, that shall omounl lo
proceetlings referable to Section 6(2)(b) of the Act but the inquiry under

Section 70 is not a proceeding referable to Section 6(2)(b) of the Act.

8.5 l.'urther, phrase "subject-matter", or the phrose "on the same subject'
matter". u.sed in Section 6(2)(b) of the Act with reference to any proceedings,

means lhe same cause oJ.actionfor the same dispute involved in a proceeding

be/bre proper o.fficer under the both acts.

8.6 !'herelbre, in the given case, no proceeding hos been initialed by a proper
olJicer ugainst the pelilioner on the same subject-mdtter reJbrable to Section

6(2)(b) of the U.P.G.S.7'. Act. lt is merely an inquiry by a proper fficer under

Section 70 ol the C.G.S.'l'. Acr. "

lgl l'hat in thc casc o1'M/s. Libcrly Oil Mills IAIR 1984 SC 1271lthe Hon'blc S(l

hcld that " Int,estiXulion meuns no more lhan process of collection of evidence or lhe

gatheri ng of' mal er iol."

lhl 'I'hat in thc case of Kuppan Gounder P. G. Natarajan[MANtJ/TN/6134/2021 l, thc

I lon'ble Madras High Court held that the scope of section 6(2)(b) & 70' ibid is

dillcrcnt and distinct. as thc lormcr deals with any "proceedings on a subject

matler/samc subjcct matter" whereas, Section 70 deals with power to summon in an

inquiry.

[i] I'hat they would likc to rely on the case ol N,tVs. Srico Projecls P\1. L1d.

JMANtI/fl./152 5120221, wherein the Ilon'ble Telangana lligh Court observed thal

thc word "proceedings" has ncither been defincd in Chaptcr XVII nor in the definition

clausc.

lj I Ihar in the casc of M/s. Somnalh F'lour Mills Pvt- Ltd. fOrder No.

25lW IIAAII/2022-23 datcd 09.02.2023]1the Authority lor Advance Ruling ol Wcst

Ilcngal dccidcd to admit thc application for Advance I{uling and observed that an

"inquiry" by I)G(il cannot be equated with "proceedings" undcr the Acts.

lkI lhal a communicalion b1'a GS'l' authoritl' to an assesscc cannot bc considered as

pcndir.rg procccding unlcss it rcl'crs to any olthc provisions o{'thc Actsl that D(i(il
has no1 rncntioncd anl provision ofthe Acts under which thc inqr"riry is initiatcd: that

no sululnons has bccn issucd u/s. 70 of lhc Acts during sr.tch inquiry: that no sho*

causc noticc r.r/s. 73 o:' 74 o1'thc Acts has been issucd pursuant to such inquirl'.

lll that thc applicant would likc to rely on the casc tt Anandbhavan Properlics'

l)(Dl I ll I I Lt\nl(u1t1. cottl 2-' (Kurnttlaku)

Page 4 of 11 ':
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[ml 1'hat thcy would like to rely on thc judgcmenl in thc case ol'l)iyush Shamiibhai

Vasoya [R./SCA No. 16437/20201 and l]havcsh Kirtibhai Kalani l202ll 127

taxmann.com I 99 (Gujarat)1.

[n] Reliance is also placed on the Customs Advance Ruling in the casc ol M/s HQ

[,amps Manufacturing Co. Prt Ltd IRuling No. CAAR/Dol/I IQ Lamps/09/2022 dated

08.08.20221 wherein Customs Advancc ltuling Authority whilc rc'jccting thc

contentions of DRI has categorically opined thal an application may bc considcrcd

"pending" before any officer only if it is pending belore an olficer in lbrmal manner

beforc an olficer who is competent to answcr the said question in tcrms of speoilic

powers veslcd with the officer under the Customs Act.

Iol 
'l'hat thcy wish to rely on thc judgcment of I lon'ble I)clhi Iligh (]ourt in thc casc

of Spraytec India Ltd. IMANU/DIyI203120231. whcrcin thc I lon'blc l)clhi Court

while rejecting thc appeal oll)RI has categorically hcld that since no prc-consultation

noticc or show cause notice had been issued by DRI or any othcr Authority. it would

be erroneous to hold that the qucstion of classilication was pcnding bclbrc ar.ry

Cuslom officer, Appellate 'l'ribunal or any Court.

[pl Thar the term 'procecdings' as per thc proviso, docs not covcr any and all

stcps/actions thal the Dcpartment may take undcr the Acts; thal it includcs within its

ambit any proceedings that may result in the naturc ol'shttw causc noticc or order etc.

which can be decided by the competent authority and cannot includc procccdings

initiated by Investigating agencies. such as DGGI. who are mercly cmpowcrcd 1o

investigate and issue a show cause noticc pursuant to such invcstigations: that in thc

present casc, therc was no pcnding proccedings to invoke thc proviso to scction 9[i

(2).

[ql lr is a well setlled law that issuance o['show causc noticc is a starting point ol'any"

legal proceedings against an assessee and that thcy would likc to rcly on Maslcr

Circular on Show Cause Noticc, Adjudication ard I{ccovcry (Circular No.

105310212017-CX) dated 10.3.2017 of thc Central lloard ol'Flxcisc and C'ustoms: that

in the prescnt casc. no show causc notice has bccn issued to thc applicanl.

[rl 'l'hat DGGI, Punc lacks jurisdiction. No Power is vested in IXi(il lbr Iinquiry or

Initiation of Proccedings prior to 01.01.22. Scclion 151 as on today provides the

power to call lor any information from the taxpayer. 'l-his Section is amendcd w c l.

0l .01 .2022 prospectivcly.

12. Before dwelling into the various contentions raised by thc applicant,

it would be prudent to reproduce relevant extracts of section 6, 70,9U and 104

of the CGST Act,2017, viz

Section 6. Authorisation of ofJicers of State l t or Union territory t(x os proper
officer in cerloin circumslances.

(2) Subject to the conditions specified in the notilication issued under sub-seclion
(1),

(b) where a proper officer under the Stote ()oods and Serviccs'l'tx .4ct or lhe Llnio

7'crrilory Goods and Services 'fax Act has initiated any proceedings on a su

malter, no proceedings sholl be initioted by lhe proper o/licer under this Acl

Page 5 of 11
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Seclion 70. Itower lo summon persons to give evidence tnd produce documenls.

( l) l'he proper rf/icer under this Act shall have pou,er to summon any person who.se
dttendance he considers neces.rory either lo give evidence or lo produce a riocumenl
or uny olher thing in any inquiry in the same manner, as provided in the case oJ'a
cit.il court under the provisions ofthe Code ofCivil Procedure, 1908 (5 of 1908).

(2) l'.yer), sut'h inquiry rct'brred to in sub-section (l) shott be deemed to he a
'' jutlic'ial pntceeding.s" u,ithin the meaning of section t93 arul sectbn 228 of the
lndion Pcnul ('ode (15 o{ 1860).

Section 98. Procedure on receipt of applicotion.
(l) On recaipt o/ an application, the Aulhority shall cause a copy thereof to be
/bru,arded to lhc concerned fficer and, if necessary, call upon him to.furnish the
relcyanl reutrds ;

Provided that u,here ony records have been called.for by the Authority, i71 on1,
case, such records shall, os soon as possible, be returned to lhe said
concerncd if/icer.

(2) I'he Authority may. a/ier examining the application and the records called Jitr
arul a.fie r heuring the applicant or his authorised representatiye and the concerned
oflicer or his authorised representative, by order, either admit or reject the
tultpliuttion.

Provided that thc .,luthu.i0, shull not admit the application u,here the question
rui.red in the applicotio,l is already pending or tlecitled in ony proceedings in
thc .use o.f an applic.unt under any ofthe provisions ol this Act ;

Provided ./urther that no application shall be rejected under this sub-section
unless an opporlunity of hearing ha.s been given to the applicont :
Provided also that u,here the application is rejected, the reasons.[or .such
reiection sholl be speciJied in the order.

Scction I01. .,\dvancc ruling to bc t,oid in ccrtain circumstanccs.

(l) Il/here the luthority or the Appellote Authority [or the National Appeltate
tlut hority I .finds thor advance ruling pronounced by it under sub-section (4) oJ'section
98 or ttnder sub-secrion ( I ) o/ .section l0l Ior under section I 0 ] C / has been ohtoinetl
b1t the applicant or the appellant by fraud or suppression oJ-material .facts rsr
mi.\repre.\entol ion o/./oct.r. il may, by order. declore such ruling to be void ab initio
und thereupon ull the provision,; o/'this lct or the rules mude thereunder shatt apply
to the upplicunt or the appellant as i/ such advance ruling had never been matle :

Provided thut rut order shall be pas:;ed untler this :suh-seclion unless an
opportunitv o/ being heard has been given to the applicant or the oppellant.
Explanation. 'l'he period beginning with the clate oJ'such advance ruling
urul ending ttilh the date of order under this sub-section shall be excluded
u,hile computing the period specified in sub-sections (2) and (10) ofsection
73 or.rub-sections (2) and (10) oJ section 74.

(2) A copy ol' thc order madc under sub-section ( I ) shall bc sent to the applicant,
lhe concerned o[ficer and thc jurisdictional officer.

13. The only point to be examined now post ruling dated 20.1 .2021 is

whether thc said ruling, was obtained by fraud or suppression of material facts

or misreprescntation ol' facls, so as to be hit by section 104 ol. the CGS'I' Act,

2017.

,,
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14. DGGI, Pune vide lefter no. DGGI/InIllntll76l2020- dated 20.7.2021

in para 9 stated as follows:

"9. l,'urther correspondence was also mude by M/s. I'l'ech vide emuils duted
23.9.2020,9. 10.2020. 12.10.2020 & 26. 10.2020. Ilancc, it cun he scen that
the investigotions v,ere initioled much prbr lo lhe upplicet ion ./iled b.t' M,.;. I
'l'ech for advance ruling on 30. I 1.2020 & the reply'.t ./ilcd b.y' them ure dlso
prior to the date of their application.fbr advancc ruling. l'he copies o/ this

ffice letter dated 15.9.2020 and the letters oJ M/s. I'l'ech dated 23.9.2020 &
11.10.2020 & emails dated 23.9.2020, 9.10.2020, 12.10.2020 & 26.10.2020
are enclosed.for reJbrence. The incident report issued in the case IR No.

72/G5772020-21 dated 29.10.2020 is also enclosed /br reference."

15. The Incident Report No. 72lGSTl2020-21 dated 29.10.2020 relcrred

to supra, issued by Pr. ADG, DGGI, Pune, is in respect of the applicant. Paras

3 and 4 are reproduced below for ease of reference viz

3. As pcr Notification 0l/20I7-Ccntral Ta-\ iRalc] d tcd is.C6.l0l7, plastic

toj-s bcing suppiicd shoukl riS,htly bc classificd a: S N. .1.')3 ,.f SchrCulc III of

thc Norification Ol/2Ol7-Ccntral Tar( (Ratcl as'any chupt,ir- (;ooCs ltrhich arc

not spccficd in Schcdulc-I, Il, lV, V or V'atuacting C(is'l'1,, ',1';i .tnd similar:y

SGST@ 97. and IGST@ !89o. Accordingly, invcstisations $crc i itialcd on thc

vcndors supplying Plaslic toys and paying CST fg I2','o.

4. Acting on thc aforc-citcd information, invcstigations uere injtiatcd undcr

lcttcr modc by thc DGCI, Punc Zooal Unit. Onc such rcndor who is PayinB

IGST @ 12% is M/s I Tcch to whom lettcr $'as \rrittcn on 15.o9 2020 callinS for

all thc rclcvant documents/rccords for thc p.riod 01.07 2Ol7 lo 31.03-2020.

Prcliminarj, scru(iny of thc rccords/documcnts inLcr-alia corftrnrcd that t{/s I

Tcch havc supplicd Plastjc toys by charSinS and paying ICST (!, I2';'o inslead of

180/6 as dctailcd abovc. Durin8 !h. coursc of prcliminary invcsti8ations IU/s I

Tcch acccptcd lhc short Poymcnt vide thcir lcllcr dltcd 14 lO.2O20 and

iditially paid differential GST by issuin8 debrl notc lor thc supplics madc

during *rc pcriod F.Y. 20t9-20. Thcy pard thc (!rtfcr'.Dtial ICST of

Rs. 2,19,50,31 1,/- alongNitli inlcrust of Rs. 49,E7,51,', i:,r :l)c s'-:iplies :n!dc

in thc F.Y. 2019-20 by tiling CSTR 3B for the mcnth <,f Sr;rcrxl-{'r. lO20

5. Further investi8stions are in progrcss.

1 6. I Tech vide its letter dated 14. 10.2020 addressed to DGGI in paras l0

to l2 stated as follows:

,lddilionall). l-Ic.h has b(c.. duriful lar P!)cr sn\Lc lhc inccptil of 
'ts

opcations in l0l I un(,cr lhc C.nrEl E\cr5. rcsrDrc Jnd lhcre has b<.n no laps. rn

complimcc ofth. r.lcra pror isions ol thc li$

llo$cvcr. ro avoid .n) futur. lili8.rtion. \{c h.r!c dc.idc.l k! dirthnrSc difltrcnthl

lirbilit) i... 6% on our prcduc6 lo b. clrssalicd rn rhc r.sidurr) lnl[ lnd

cturtcrblc k) GSI aI 18"/" from l" Alril lol9 on$rrds. .s pc. discu5rion \yith

DCCI Authoriric: Sincc rhc ,Jafltrcntial palnr{nt of tr\ lir thc liY lol9-10 $ould

b€ alsilablc ai crldil lo our bulcrs.rd !r not a (ost tu u5. $i: nrc h':rcslth .nakrn8

lhc $id p!)mcnl In thai r!!!.il- $c ha\{ mad{ ! p!)mcnl ., rs\ lrnounring ro INR

n

::
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Addilronall). $r h.r!< 6lso !hn.d.h!rsrn8 GST a! pcr rhc rcsrduary €nrry ar l8t/.

$rth inrnr..iiil( etlt.t on n.\ pftxlrrtronr ro lnru.t rhrt thcrc ir no dilpurc in th.
linurc. \\ c hurnbl) lubmrt thrt thrs dc.h()n rs .lllo U*d o ftc lurt thrr char8an8 a

hrShcr rttc ol ta\ on our prdlcrs rs not l cort to .rrh.r ur or our bulcrs. B.i.g a

duritul r!\t' cr. $c $rsh ro dir(hr.B. our liabilnics concclt) and in complirncc

l1 . On commcnts being sought, CGSI' Bhavnagar vide their letter dated

on 30.1 1.2023 stated that M/s. I-'Iech Plast India Pvt. Ltd. is under

administrativc control ol Unit-Ghatak 76 (Bhavnagar), Range- 19, Division-9,

Gujarat. Irurlhcr it was informed that since it was Directorate General of GSI'

Intclligcnce, Punc Zonal [Jnit, Pune who had initiated proceeding against M/s.

I-'l cch l)last Irrdia l,vt. I-td. CGS'I' I]havnagar was not in a position to ofl'er

views/cornmcnts on the submission made by M/s. I-'Iech l)last India pvt. Ltd..

I 8. I.unher on comments being sought, Assistant Commissioner of State

'l'ax, lJnit 76, Division 9, SGST, Bhavnagar vide letter dated on 20.01 .2021,

inlbrmed that proviso to section 98(2) of C GST Act, 2017, will be

attractcd only whcn a SCN has been issued or when an order is already passed

on the question on which a ruling is sought; that the provisions of the proviso

to scction 98(2), ibid will not be attracted in the facts & circumstances of thc

prescnt dispute.

19. Scquence olevents show that the first letter was sent by DGGI to the

applicant on 15.9.2020, which was followed by further letters. -l'hereafter, 
an

incident rcport No. 72lGS'f 12020-21 dated 29.10.2020, was issued according ro

which the applicant consequent to accepting short payment of tax paid the

dillerential amount of IGS'I'of Rs. 2.19 crores along with interest of Rs. 40.87

lacs lbr FY 2019-20 by filing GSTR 38 in the month of September 2020. 'lhe

application as is already rncntioned was filed on 30.1 I .2020 post the

albremcnti<lncd cvents/happenings. 'l'his is not being factually disputed.

Jrrocccdings undcr thc Act werc initiatcd/pending against him.

Page 8 of U

L1.r.50.:lll.0.l,' along $rrh rh( !f'nl{lbE in!.rcst of tNR .10.E7.J.111 Thc

crltxlrrrr ol rh. diff(rcnr!al arhr$rt $r\ \r,bm(t!d on l l 1 0,201t,

20. Now, the question that arises before us is whether a person who is

chargeable with tax and who opts to pay the differential duty along with interest

lor whatever reasons, can the applicant post such payment claim that no

l
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21. After taking into consideration the submissions of the applicant,

CGST Bhavnagar, SGST Bhavnagar, DGGI, Pune, we are of the view thal

proceedings were initiated against the applicant were never disclosed to the

authority. In-fact, in the personal hearing dated 8.5.2023, the applicant on being

asked informed that the said fact was not inlormed to the authorily. In view

thereof, the aforementioned GAAR order dated 20.1.2021 is void in terms of

section 104 of the CGST Act 2017 on non-disclosure ol lact of pendency ol

proceedings. Our view is also subslantiated by the bclow rnentioncd findings.

22.1 Proviso to section 98(2), ibid reproduced supra, clearly states that the

AAR shall not admit the application where the question raised in the application

is already pending or decided in any proceedings in the case of an applicant

under any of the provisions of this Act; that the rejection of the application will

be only after providing a reasonable opportunity and that the reasons fbr such

rejection shall be specified in the order.

22.2 Pending proceedings is not defined undcr the CGST Act, 20 17.

However, the issue is no longer res integra having already bcen decided by

various fora.

22.3 The Hon'ble High Court of Andhra Pradesh in the case of Master

Minds [reported at[2023 (70) G.S.T.L. 45 (A.P.) I (2022) I Centax 288 (4.P.)1,

held as follows : [relevant extracts]

2, 7'he petitioner's cose briefly is thus :-

(i) 'l'he petitioner is u propriclarl' concern ond o leuding
educational insl ilution providing coaching lo studenls .lbr obtuining
educalional qualifications viz., Chartered,4ccounlancy Certilicate
('CA'), Cosr and lYorks Accountoncy Certi/icate ( ICWA') and their
ilk. Wile so, lhe petitioner Jiled application.for advancc ruling vide

Form GS|'ARt1-01 [as per Rule 101(l)] o/ CGSI'Act seeking ruling
inter alia on the point whether the coaching/training provided by the

applicant .for students;/br the above courses conducted by il .fall wilhin
lhe u,ider meaning of the term 'education' and in relation to educqtion
and other related aspects. The Advonce Ruling luthority (hereinafier,
'ARA') after elaborote hearing passed its ruling vicle Order AlR No.

08/AP/GST/2020, dated 5-3-2020 [2020 B9) G.S.T.L. 310 (1./1.R. -

GST' - A.P.) ' (2020) I l7 taxmann.com 821 (A,,1R - Andhra l'rudesh;)
- (2020) 82 GST 167 (AAR - Andhra I'radesh)1, u'herein the t1P,l held
that the applicant was nol eligible.for the excmplion under lintry l!0,-

66(a) of NotiJication No. 12/2017-('.7. (Rarc). dured 2t)-6']f ii.s

amendetl. It oli'o gave niings on the other rclarecl issues rui#ftl tfni
petitioner befura it. .1{ i
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said ordar dated 5-3-2020 is vitiated b)t law.T'his.fact was bntught to
tha nolice q/ the appellate outhority in the grounds oJ appeal. |'hough
the .said grottnd is mentioned. unfbrtunateht, the appellute uuthority
hus not given its./inding on the said ground raised by the petitioner.
'l'herefore, lhe order ol the appellate authority is also t,itioted by luy.
I lence, u,e ./ind .force in the submission of' Learned Counsel jbr
pclilioner Ihat both the orders are lioble to be set aside.

14. lct'ordingly. this writ petition is allou,ed and thc order dated 5-
3-2020 ol .4A4 and order dated 28-9-2020 of the appellate authorit),
trra set u.ride and the petitioner is given liberty to appear be./bre thc
uppropriale outhoril).' and submil his explanalion ond to take all
lat'tual and legal pleos lhctl are permissible under lay, and the soitl
aulhorily shall consider and proceetl in accordance with lov, v,ithout
being influenced by the orders passed by the ARtl and appellure
aulhoritv. No costs.

15. As u sequel. interlocutory upplicalions pending, if any. shall
sland closed.

22.4 Para 3 of the incident report supra clearly lists the dispute.

applicant's first question before the GAAR is precisely the same l.e.

classillcation and ratc of tovs under CGST and SGS'|.

l'he

the

10

(ii) Aggrieved by the above rulings, the petitioner .filed oppeal
hc/bra the appellale authoriry,./br odyance ruling and aftet hearing,
the appellate authority dismissed the appeal on 28-9-2020 by
conlirming the rulings made by the AR 4. Aggrieved, the present $,ril
petition is./iled by the petitioner.

11. l'hu"'. the above .jurisprudence tells us that any proceedings
ra/brred to in Section 98(2) proviso encompasses within it lhe
invesligation againsl the applicant as per the provi.tions o/-
('GS7'.'/1PGSI'Act and i/ b;t 1l1s dote o.f.filing of the applicarion be.fore
thc r1Pw4. alreudy such proceeding,s werc commenced. the 1fu| .shull
nrtt udnit the upplittttion intiting advance ruling. Learned Senior
('tsunsel./ir rc.slxtndenl hus nol placed any contru cilations beforc us
lo hold ant,olhcr yiew

12. ('oming to the inslant c.tse, summons utere issued to lhe
petitioner on 1 -7-201 9 by Senior lntelligence O.fficer. DGGSTI and
lhc panchanama was reutrded on 1-7-2019. Copy of panchnamu
proceedings ./ilcd along uith the writ petition conlains o detailed
examination o/ the petitioner by the Senior Intelligence OlJicer. I'he
quer'tion Numbers 9 to 16 relate to the courses conducted b), the
pelitioner, the registrution ol the petitioner institution under GS7'Act
and its poymenl of tax etc. particulars, which can be said to he
toncerning to the provisions o/'the CGST'/APGST Act. Therefore. it
cqn be ,said thot the investigation wos commenced even prior to the
./iling ol rhc applicarion by rhe petitioner be.fore ARA.

13. Ilat'ing regard to the legal position thal A,hen invesligation hds
ulreudy t'ommcnced prior to the./iling ol upplication. the lR,4 shcrlt
not udmil the upplicalion us per proviso to sub-section (2) o/ section
98, u,e are ol the view tfutt the llU should not havc admitted the
au\) lic'trtion in lhe instunI case and issued ils rulinp. T'here re, lhe

Page 10 of U 6
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22.5 On the basis of the foregoing, we hold that [al the proceedings were

pending against the applicant and [b] that these facts were not disclosed to thc

GAAR.

22.6 Section 104, ibid, spells out the circumstanccs which would rendcr

the advance ruling to be void. 'Ihe situations stipulated are when a ruling under

98(4) has been obtained by the applicant by flaud or suppression of material

facts or misrepresentation of facts, section 104, ibid, states that the authority

may, by order, declare such ruling to be void ab initio and thcreupon all thc

provisions of this Act or the rules made thereunder shall apply to thc applicant

as ifsuch Advance Ruling had never been made.

22.7 As is mentioned.suprct, thc Hon'blc Andhra l)radcsh IIigh Cou( has

already held that when investigation has already commcnced prior to thc lrling

of application, the Advance Ruling Authority shall not admit the applicarion as

per proviso to sub-section (2) of Section 98. In this case, the facts reveal thal

the applicant was aware of the fact DGGI Pune was conducting an invcstigation

and in agreement where to the applicant had without protest paid the dilfercntial

duty. Post this, the applicant cannot feign ignorance morc so sincc they had

deposited a huge sum as differential duty, which is mcntioned in thc Incident

Report issued by DGGI.

23. In view of the foregoing, we rule that the GAAIT Ordcr No.

GUJ/GAAR/R/1012021 dated 201011202 I was obtaincd by thc applicant by

suppression of material facts and misrepresentation ol facts and is therefore

clearly hit by section I 04 of the GGST Act, 201 7. we therclorc rerm rhc said

order to be void in terms of section 1 04 of the CGS'I Act, 20 I 7.

(RTDDHESIT RAVAt.)
MEMtIER (S(;ST)

Place: Ahmedabad

Date: Ob.oz . eozT__

(AMIl'KtiM
MTIMI}E,

A)
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