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MOST URGENT 

To, 
Shri S.K. Rahman, 
Joint Secretary to GST Council, 
Janpath Road, Connaught Place, 
New Delhi-110 001 

Subject: Representation to the OST Council in Nipun Malhotra vs Union of India [Writ 
Petition (Civil) No. 725 of2017] 

Respected Sir/Madam, 

1. TI1e Undersigned has preferred a Writ Petition under Article 32 of the Constitution of
India, W .P. (C) No. 725 of 2017, praying for the setting aside of the imposition of Goods
and Services Tax (hereinafter "GST') upon accessibility equipment such as braille paper,
listening aids, prosthetic limbs, wheelchairs etc. required by persons with disabilities as
being violative of the Fundamental Rights guaranteed to them under Articles 14, 15, 19,
21 and 21 A of the Constitution. The Writ Petition is pending before the Hon'ble
Supreme Court oflndia and is tentatively listed for hearing in March, 2021.

2. The above-mentioned Matter was called on 26.10.2020 before a Bench comprising of
Justice D.Y. Chandrachud, Justice Indu Malhotra and Justice Indira Banerjee. The
Hon'ble Bench was pleased to implead the GST Council as a necessary party in the
present case. The Court further directed the Petitioners to file a representation to the
GST Council seeking the abolishment of the levy of 5% GST on the abovementioned
disability aids and equipment. Therefore, this Representation Letter is being
preferred by the Petitioners.

3. The levy of 5% GST on the Disability aids and equipment is incorrectly stated as
"beneficial" for the end disabled user by the Respondent No. I i.e. the Union of India.
This argument vests on the false and misleading assumption that the levy of 5% GST
allows .for the reduction of cost of these products for the end disabled-user in domestic
markets as the manufacturers are able to claim Input Tax Credit (hereinafter ''ITC") on
the inputs (i.e. the raw materials) used to manufacture these products. This 'benefit' is
wrongly referenced to a "zero-tax regime". This so because the benefit accrued from such
an ITC accrues only to the manufacturer and not to the disabled consumer.
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4. The levy of 5% GST on disability aids and equipment violates the fundamental rights of

the persons with disability as envisaged under Articles 14, 15, 19, 21 and 21 A of the

Constitution. The Hon'ble Supreme Court has in the cases of Jindal Stainless Steel v.

State of Haryana [(2017) 12 SCC 1 ], Aashirwad Films v Union of India [(2007) 6

SCC 624] and Indian Express Newspapers v. Union of India [(1985) 1 SCC 641] held

that the levy of taxes Which violate the fundamental rights of a class of persons to be

unconstitutional.

5. Therefore, in light of the abovementioned facts and the Order dt. 26.10.2020 by the

Hon'ble Supreme Court, this Representation is served upon the GST Council.

Enclosed: 

1. Order dt. 26.10.2020 by the Hon'ble Supreme Court

2. WP (C) No. 725 of2017 filed by the Petitioner

3. Counter Affidavit by the Respondent No. I

Regards, 

'N ,r-=

Nipun Malhotra 

Petitioner 

B-28, Noida Sector-51,

Noida 

(M): +91 98719 53332 

(E): nipun@nipunmalhotra.com 

4. Interlocutory Application No. 108032/2020 seeking directions for issuance of Notice to

GSTCouncil
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WP(C) 725/2017 

1 

ITEM N0.19 Court 6 (Video Conferencing) SECTION PIL-W 

S U P R E M E C O U R T O F I N D I A 
RECORD OF PROCEEDINGS 

Writ Petition (Civil) No.725/2817 

NIPUN MALHOTRA Petitioner(s) 

VERSUS 

UNION OF INDIA Respondent(s) 

(With appln.(s) for IA Nos.41354/2818 & 76693/2017 • STAY) 

Date : 26-10-2828 These matters were called on for hearing today. 

CORAM : 

HON'BLE DR. JUSTICE D.Y. CHANDRACHUD 
HON'BLE MS. JUSTICE INDU MALHOTRA 
HON'BLE MS. JUSTICE INDIRA BANERJEE 

For Petitioner(s) Mr. Pinaki Misra, Sr. Adv. 
Mr, Jai Dehadrai, Adv. 
Mr. Sidharth Arora, Adv. 
Mr. Sameer Shrivastava, AOR 

For Respondent(s) Mr. K.K. Venugopal, AG 
Mr. Sanjay Jain, ASG 
Ms. Nisha Bagchi, Adv. 
Mr. zoheb Hussain, .Adv. 
Ms. Vishaka, Adv •. 
Mr-. B. Krishna Prasad, AOR 

UPON hearing the counsel the Court made the following 
0 R D E R 

1 The application for intervention on behalf of Ms Manasi Joshi is allowed. 

2 The application for impleading the GST Council is allowed. The
, 

amendment be carried out within a period of two weeks. Not.ice shall issue 

to the newly lmpleaded respondent. 
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WP(C) 72512017 

3 Mr K K Venugopal, Attorney General for India has, in pursuance of the 

previous hearing, assisted the Court. The Learned Attorney General states 

that after a detailed discussion with the Secretary - Revenue, it-has been 

found that it may not be possible to accede to the request of the 

petitioners that an exemption from tax be granted on 'mobility devices'. 

because of the policy implications. However, he submitted that the 

petitioner may move a repres_entation before the GST Council. 

4 Mr Plnaki Misra, learned senior counsel appearing on behalf of the 

petitioner states that he would wish to press the petition. However, he 

submitted that since the petition under Article 32 of the Constitution has 

been Instituted in the public Interest to safeguard the interests of a large 

number of similarly situated disabled persons, who have to suffer a tax on 

mobility devices·, at this stage he would move a representation with the 

GST Council. 

5 The Attorney General states that there could be no objection to the 

petitioner pursuing a representation. 

6 The counter affidavit(s) be filed within two months. 

7 List the Writ Petition for final disposal, In March 2021. 

(Chetan Kumar) 
A.R.-cum-P,S.

(Saroj Kumari Gaur) 
Court Master 
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SIii,,, appror.,ed � 
Heading/ bythe by the. 

Tariff GST GST 
item Council Council 

69: 482390 Braiae paper, braille 
11, 8472, typewrim. braiUe 

910-1, watches. hearing aid& . 5% 

9102. and other appliances 
9021 to compensate for a 

defector disability 
(These goods are 
covered In List 32 
appended to 
notification 
No.12/2012'-Custom&, 
dated 17.03.2012 and 

'-, 

are already at 59/4 GST 
rate lChanter 9011 -

256 90orany Parts of the following 
other goods, namely:- ' .  

chapter (i} Crutches; 
(Ii) Wheel_ chairs; .. 5% 

_ �Ii) Walking frames; 
(iv) Tricycles;
(v) Braillera; and
_ (VO. Artificial Ombs 

243 8713 Carriages for disabled 
persons; whether or 
not motorised 
orotherwise .. 'IS.%
mechanfcallv oronelled 

165 - 8703 Motor cars and other 
motor vehicles 
princlpaJly designed -
for the transport of 
persons (other than .. - 28%

those of heading 
_ 8702}, including 
station wagons ·and ,-

racing cars fother than 
cars for physically -
handicaMed narsonsl 

400 8-700, Cars for physically 
handicapped persons, 
subject to the 
following cooditions: 
a) an officer not below
the rank of Deputy -

· -1a%Secretary to the ... 
Govemment of India 
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·-�, ... """'''- L,........,....� •• 

lnthe�of 
Heavylndustnes 
certifieS that 1he Saki 
goods ar& capable of· 
being used by the 
physicalij 
· handicapped persons;
and 

b) the bUyer of the car
gives. an affidavil that 
he shall not dispose of 
the car for a period of 
five years aner Its 
p!J'Chase. 

Tha� from the aforesaid table. it Is absolutely clear that . 

the Impugned tax provisions· Impose an unjustifiable 

financial burden upon a class of citizens, which is 

arbitrary and patently unjust The same would amount to 

a tax on the 'free movement' or 'hedom to learn' of a 

disabled citizen and Is therefore ultra vires the 

Constitutional scheme-. Annexure P 6 - Notification No. 

112017.dated 28.06.2017 is annexed herewith. 

PROHIBmON AGAINST DISCRIM_JNATION BY THE 

STATE OF PERSO�S. WITH DISABILfTIES 

GUARANTEED U/A 15 OF .TH,:: CONSTITUTION 

E. That, whlle Article_" ·15 o_f the ConslltuUon of lndfa

specifically prohibits. dlscriinlnatlon on the basis of

religion, race, caste, sex or place of birth. It also

creates an implied duty upon the state not to

. ' 
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� an, dlizoo with an unreesctl8ble burdeR-. 

especially� in the nature _of a flnanc:Jal levy or 

penalty which dlstriminates. between oibe� on 

gro.� which are arbitrary -and unjust · The 

Impugned w regime permits an unreasonable 

dlfferentia Which Is sought to be carved out 

between citizens who are .able bodied and those 

who are disabled. This 'discrimination' pertains 

specifically to the performance of basic activities. · · ·

such as •movem_ent' (for. those with locomotor 

disabilities} and 'reading' or 'learning' (for the 

blind}. Therefore, the Imposition of any tax, 

whatsoever be its rate, on a wheelchair used by a 

permanenuy disabled persQO, for instance, has the 

effect of creating a Slate--sponsored financial� 
' ' 

barrier/penalty on a �lsabled person wanting to 

attain parity With another citizen who can 'move' or 

'read' without the use of any external aids. It is in 

· this regard that even a 0.01% (zero_ point zero one

percent) tax Imposed on an essen�al mobUity lte,n

such as braille paper or wheelchairs would be

totally discrlminatOJY and· thus fundamentally

Wl�ir. It is also submitted, that the Petitioner afl(J

others like him, possess a constitutionally

ingrained- Fundamental Right under Artk:le 19 (1}
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AN.ey.Wt. .. P:..t 

- 61

rro BE PUB1,ISHFD IN PART n. SECJlON � SllB-SEC1lON (i) OF nm GA.ZID'1E 
. OF INDIA, BXIRAORDINARY]

GOVERNMENT.OF INDIA 
MINISTRY OF FINANCE 
(Department of Revenue) 

..... : ... .Notlficatlon No.t/20J7�1ntegrated Tax (Rate) 

New DcJh� the 28th Ione, 2017 

G.S.R. (B).m In exercise of the powers conferred by .sub--section (I). of section S of the 
Integrated Goods and Services Tax Act, 2017 (J3 of 2017). the Central Govemment. on-the 
recom�tions of the Councl� hereby notifies the rate of the, integrated tax ·of.. 

(i). S per cent. in respect of goods specified in Schedule I. · 
(ii) 12 per cenL in respect of goods spedfied in Schedule n,
(iii} 13 per cent. in respect of goods specified 1n Schedule III, 
(iv) 28 per cent. in respect of goods specified in Schedule IV. _
(v) 3 per cent in respect of goods specified in Schedu1e V, and
(vi) 0.25 pe, cent. in respect of goods specified in Schedule VJ

appended to this. notification (hereinafter refurred to as the said Schedules), that shall be 
· levied on inter-State. supplies of goods. the description of which is specified in· the
conesponding entry in column (3) of the said Schedules, falling under the tariff item, sub,.
beading. heading or Chapter, as the case may be, as specified in the corresponding entry· in
column (2) of the said Sdledules.

Sehedule I- 5% 

s. Chapter/ Description o1 Geods 
No. lleadJng/ 

Sub-heading/ 
Tariff' Item 

,n (2\ 13\ 

1. '0303 Fish, frozen, exchufing fish fillets and other fish m� of heading 
0304 ' 

2. 0304 Fish fiJlets and other fish meat (whether or not minced). frozen 
3. 030S Fish, dried, salted or in brine; smoked fish, whether or not cooked. 

before or during lhe smoking process; flours, meals and pellets of 
fish. flt for human consumntion 

4. 0306 Crustaceans, whether in shell • or not, frozen, dri� salted or in 
brine; crustaceans, in shell, � by steaming or by bolling in 
water. frozen. dried, salted: or fn �iine; flours, meals and pellets of 
crustaceans. fit for human conswnDtlon 

: 

5. 0307 Molluscs, whether in shell or_-not, frozen, dried, salted or.in brine; 
aquadc invertebrales other than crustaceans and molluscs� frozen, 
dri� salted or in brine; flours. meals and pellets ·of aquatic· · 
_ in\fertebra other than crustaceans. fit for human consumntion 

6. 0308 Aquatic invertebrates other than crustaceans and molluscs, fiozen. 
dried, salted or In brine: smoked aquatic invertebnrte& other than 
crustaceans and molluscs. whether. or not cooked before or during 

1 
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s.. Cliapterl 
No. Beadiag/ 

Sab-lleading / 
Tarifl'item 

,n 12\ 

[Except 2S 15 
12 10. 2515 12 
20,251s.12 

901 
124. 2516

[Except 2516 
11 00. 251612 

125. 25161100
126. 2517

-( 

127.· 2518 

12_8. 2519 

129. 2520

) 
130-. 2521 

13-l. 2S22 

132. 2524

( 133:. 2S2S 

,)34. . 2526 

.. 

13S. 2528 

-136. 2529 

137. 2530
138. 26 [other than

261� 2620,

Desedpdu. of.Goods 
' 

m 

alabaster [caber than marble and travertine} 
.. . .... , .. , ..... 

Porphyry, basalt. �e and !)lher monumental or building · 
sto�· whether or not roughly trimmed or meiely cut, by sawing. or 
otherwise, into blocks or slabs of a rectangular (inoblding-square) 
mane. 

' 
. 

Orantte crude or rouahlv trimmed 
Pebbb_ gravel, broken or crushed stone. of a kind commonly used 
for concrete aggregates. for road metaJJing, or fur railway or other 
ballast. shingle aod flint. whether or not heat�treated; macadam of 
slag, dross or-similar industrlal waste, whether or not incorporating 
the materials cited in tho· fU'St part of the heading; tarred macadam; 
grenules. cheeping and powder of stones heading 2515 or 2516 
whether or not heat treated. 
Dolomite-. whether or not calcined or sintered, including dolomite . 
roughly trimmed or· merely cut, by sawing or otherwise, into blocks 
or slabs of a reetangular (including square) shape; dolomite . 
�m�m� _

· · 

2518 1 O dolomite. Not calcJned or sintered 
Natural magnesium carbonate (magnesite); fused magnesia; dead,.
burned (sintered) magnesia, whether or not containing small 
quantities of other oxides. added, before sintering; other magnesium
oxide. whether or not oure. 
G)psum; anhydrite; plasters (COIISlstfng of calcined gypsum or 
. calcium sulphate) whether or not coloured, with or without small 

. . 

ouantities of accelerators or retarders. 
Limestone flux; limestone anct· other calcareous stone, of a kind 
used for die manufacture of lime or cement 
Qukiklimo, slaked lime and hydraulic lime, other than calcium 
oxide and bvdroxlde of beading 2825-. 
Asbestos 
Mica. including solittinR! mica waste.· ' •

Natural steatlto. whether or not roughly trimmed or merely cut. by 
sawing or otherwise, into bJocks or slabs of a rectangular (including 
i:auarcl llhane! tale. · . .-
Natural borates and concentrates thereof (whether or not calcined). 
but not including borates separated from natural brine; ri� bode 
acid containin2. not more than 85% ofH3BO3 
Feldsnar. leucfte. neDhelinc and nenheJine svenltc: " , .. R �- .;;.;, 

Mineral substances not elsewhere mecitied or Included •. 
All area and COJtccntrates · [other than slag dross (other than 
eranulated slae:'lo. scallnas and other waste ftom the manufacture of 

a 

CA 
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W.P.(C) 5252/2019  Page 1 of 8

* IN  THE  HIGH  COURT  OF  DELHI  AT  NEW  DELHI

%  Date of decision: 9
th 

February, 2021. 

+ W.P.(C) 5252/2019, CM No.23189/2019 (for stay) & CM

No.1712/2021 (for urgent listing of the case)

DEL SMALL ICE CREAM MANUFACTURERS

WELFARE’S ASSOCIATION (REG.)       ..... Petitioner
Through: Mr. Sujit Ghosh & Mr. Mohit 

Kapoor, Advs.  

Versus 

UNION OF INDIA & ANR.   ..... Respondents 
Through: Mr. Vivek Goyal, Adv. for R-1. 

Ms. Sonu Bhatnagar, Adv. for R-2. 

CORAM: 

HON'BLE MR. JUSTICE RAJIV SAHAI ENDLAW 

HON'BLE MR. JUSTICE SANJEEV NARULA 

[VIA VIDEO CONFERENCING] 

RAJIV SAHAI ENDLAW, J. 

1. The petitioner, claiming to represent the interest of more than 50

small scale ice cream manufacturing units operating in the National Capital 

Territory of Delhi, has filed this petition impugning the decision dated 18
th
 

June, 2017 of the Goods and Services Tax Council (GST Council), in 

exercise of powers under Section 10(2)(e) of the Central Goods & Services 

Tax Act, 2017, of exclusion of ice cream from the benefits of Composition 

Scheme under Section 10 of the Act. It is the contention of the petitioner 

that the said exclusion is in violation of the spirit of Articles 14 and 19 of 

the Constitution of India and against the principles of natural justice.  

2. The petition was entertained and notice thereof issued.

3. The counsel for the respondent no.2 GST Council states that she has
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W.P.(C) 5252/2019  Page 2 of 8

filed a counter affidavit yesterday only.  The same has not come on record. 

4. Considering the issue and its urgency, since the season of optimum

sale of ice cream is on the anvil, we have asked the counsel for the 

petitioner, whether he desires to file any rejoinder to the counter affidavit. 

The counsel for the petitioner replies in the negative. We have next 

enquired from the counsel for the respondent no.2 GST Council, whether 

she is in a position to argue the petition today itself.  She replies in the 

affirmative. The counsel for the petitioner however states that in the prayer 

paragraph of the petition, a inadvertent mistake has occurred and which 

requires amendment/correction. It is stated that challenge is being made to 

the minutes of the Sixteenth meeting of the GST Council also and which 

remained to be made. The counsel for the respondents, on enquiry fairly 

states that she is not taking any technical pleas and the mistake may be 

ignored. We have thus proceeded to hear the counsels.  

5. Section 10(1) of the Act, notwithstanding anything to the contrary

contained in the Act, provides that a registered person whose aggregate 

turnover in the preceding financial year did not exceed Rs.50,00,000/- may 

opt to pay, in lieu of the tax payable by him under Section 9(1) of the Act, 

an amount of tax calculated at such rate as may be prescribed but not 

exceeding the maximum laid down in the said provision. The first proviso 

to Section 10(1) of the Act empowers the Government to, by notification, 

increase the limit of Rs.50,00,000/- to such higher amount not exceeding 

Rs.1,50,00,000/-,  as may be recommended by the GST Council. Section 

10(2)(e) of the Act however empowers the Government to, on the 

recommendation of the GST Council, notify goods manufacturers whereof 
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W.P.(C) 5252/2019  Page 3 of 8

though eligible for availing the benefit of Section 10(1), would cease to be 

eligible to such benefit. 

6. The counsel for the petitioner informs that the limit aforesaid of

Rs.50,00,000/- was successively increased to Rs.75,00,000/- and 

Rs.1,50,00,000/-. It is further informed that the respondent no.2 GST 

Council, in its Seventeenth Meeting held on 18
th

 June, 2017, in exercise of 

powers under Section 10(2)(e) of the Act, has recommended notification of 

ice cream and in pursuance to the said recommendation, ice cream has been 

notified, resulting in the small manufacturers of ice cream having turnover 

of less than Rs.1,50,00,000/- per annum being not entitled to take the 

benefit of Section 10(1) of the Act and have to necessarily go under the 

regime of Section 9 of the Act and to comply with all the requirements.   

7. The counsel for the respondent no.2 GST Council states that another

petition pertaining to ice cream, claiming the same relief as in this petition, 

is coming up for consideration on 5
th
 March, 2021; the counsel for the 

petitioner further informs that since the issue raised in the petition is pan 

India, similar petitions are pending in several High Courts.  

8. On enquiry it is informed that there is no decision of any High Court

on the subject as yet. 

9. In the circumstances, need is not felt to keep the petition pending and

what is decided today, can apply to the writ petition stated to be listed next 

on 5
th
 March, 2021. 

10. The contention of the counsel for the petitioner is that respondent

no.2 GST Council, in exercise of powers under Section 10(2)(e) of the Act, 

has clubbed ice cream with pan masala and tobacco. The counsel for the 

245 of 250



W.P.(C) 5252/2019  Page 4 of 8

petitioner has contended that there is no reason for clubbing ice cream with 

sin goods like pan masala and tobacco.  It is contended that pan masala and 

tobacco are sin goods and ice cream cannot be clubbed therewith.  On 

enquiry, as to the reasons if any given by the respondent no.2 GST Council 

in its meeting, for excluding ice cream from benefit of Section 10(1) of the 

Act, the counsel for the petitioner contends that the reason which prevailed 

for excluding ice cream was that there is no Goods and Services Tax (GST) 

on milk, being a large constituent of ice cream and if small manufacturers 

of ice cream were to be given benefit of Section 10(1) of the Act, there 

would be large scale loss of revenue.   

11. It is the argument of the counsel for the petitioner that ice cream

comprises of a large number of other components which are assessable to 

GST and thus the reasoning emanating from the minutes of the impugned 

meeting of the respondent no.2 GST Council for excluding ice cream from 

the benefit of Section 10(1) of the Act, is fallacious.  

12. A reading of Section 10(2)(e) of the Act shows that no parameters,

whatsoever, on the anvil of which, the respondent no.2 GST Council may 

recommend for notification, any goods from the benefit of Section 10(1) of 

the Act, have been prescribed.  The legislature has vested the Government 

with absolute discretion, to exempt whichsoever goods it may deem 

necessary, from the benefit of Section 10(1) of the Act. The only limitation 

placed on the Government is, to act on the recommendation of the GST 

Council, established under Article 279A of the Constitution of India. The 

said GST Council comprises of Union Finance Minister, Union Minister of 

State in charge of Revenue or Finance and the Minister in charge of 
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Finance or Taxation or any other Minister nominated by each State 

Government. It will thus be seen that the GST Council is a high powered 

constitutional entity. We have thus enquired from the counsel for the 

petitioner, whether not it is a pure executive power and once the legislature 

has conferred such a power on the respondent no.2 GST Council, whether 

the Court can substitute its own decision/opinion, for that of the respondent 

no.2 GST Council which has a representation not only from the Central 

Government but also from the State Governments.   

13. Recently in Rajeev Suri Vs. Delhi Development Authority

MANU/SE/0001/2021 Supreme Court has reiterated that courts do not sit in 

appeal over the decisions of the Government, to do merit review of the 

subjective decision as such and that Government decisions concerning 

public resources have an intricate economic value attached with them and 

to elevate the standard of review on the basis of subjective understanding of 

the subject matter being extraordinary, would be de hors the review 

jurisdiction. It was further reiterated that the courts, in the exercise of their 

jurisdiction, will not transgress into the field of policy decision, as long as 

no law is violated and people’s fundamental right are not transgressed upon 

and that the court cannot strike down a policy decision taken by the 

Government merely because it feels that another decision would have been 

fairer or more scientific or logical or wiser; the wisdom and advisability of 

the policies are ordinarily not amenable to judicial review. Much earlier, in 

S.K. Dutta, Income Tax Officer Vs. Lawrence Singh Ingty (1968) 2 SCR 

165 reiterated in Ravi Agrawal Vs. Union of India (2019) 18 SCC 180 it 

was held that in deciding whether a taxation law is discriminatory or not it 

is necessary to bear in mind that the State has a wide discretion in selecting 
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persons or objects it will tax and that a statute is not open to attack on the 

ground that it taxes some persons or objects and not others; it is only when 

within the range of its selection, the law operates unequally, and that cannot 

be justified on the basis of any valid classification, that it would be violative 

of Article 14. 

14. In this respect we may record the contention of the counsel for the

respondents, that besides pan masala and tobacco, aerated water has also 

been excluded from the benefit of Section 10(1) of the CGST Act. 

15. Else it is well settled that a State does not have to tax everything in

order to tax something and it entitled to pick and choose, if it does so 

reasonably. Mention may also be made of State of Jammu & Kashmir Vs. 

Trikuta Roller Flowers Mill (P) Ltd. (2018) 11 SCC 260 holding that grant 

of refund on CST paid, to boost entrepreneur investment, was primarily an 

executive economic policy decision, the scope of judicial scrutiny and 

interference wherewith is limited to on the grounds of mala fide, 

unreasonableness, arbitrariness or unfairness and that there is no legal or 

indefeasible right to claim refund of CST paid. To the same effect is Ugar 

Sugar Works Ltd. Vs. Delhi Administration (2001) 3 SCC 635. 

16. The counsel for the respondents also in this context has referred to

Rai Ram Krishna Vs. State of Bihar AIR 1963 SC 1667, Union of India 

Vs. Parmeswaran Match Works (1975) 1 SCC 305, Express Hotels Pvt. 

Ltd. Vs. State of Gujarat (1989) 3 SCC 677 and Bajaj Hindustan Ltd. Vs. 

Sir Shadilal Enterprises Ltd. (2011) 1 SCC 640. 

17. The counsel for the respondent has also drawn our attention to the

minutes of the Sixteenth GST Council Meeting annexed with her counter 
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affidavit, which has been e-mailed to us and has been perused by us. 

18. However a perusal of the said minutes also shows the same reason as

emanating from the Seventeenth Meeting viz. of the taxation effect, on 

benefit of Section 10(1) being permitted to be given to ice cream, being 

enormous.   

19. We have enquired from the counsel for the respondent no.2 GST

Council, whether any study has been done by the respondent no.2 GST 

Council, of the tax effect of extending benefit of Section 10(1) to small 

scale manufacturers of other similar goods and services and whether after 

considering all the said goods and services, any decision has been taken to 

exempt all those goods and services from the benefit of Section 10(1) of the 

Act, the tax effect whereof cannot be absorbed by the State.  

20. At least from the minutes of the two meetings placed before us, it

does not appear so. 

21. The counsel for the respondents contends that besides the tax effect,

several other factors including socio political weigh and are taken into 

consideration in taking such decisions.   

22. We, in the circumstances, are of the view that the only direction

which can be issued in this petition is, to direct the respondent no.2 GST 

Council to reconsider the exclusion of small scale manufactures of ice 

cream from the benefit of Section 10(1) of the Act, including on the 

aforesaid two parameters i.e. the components used in the ice cream and the 

GST payable thereon and other similar goods having similar tax effect 

continuing to enjoy the benefit. We direct accordingly.  
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23. The respondent no.2 GST Council to take up the aforesaid aspect in

its next meeting and to take a decision thereon at the earliest, keeping in 

view that the ice cream season has just begun, and preferably within three 

months of today.     

24. The petition is disposed of.

RAJIV SAHAI ENDLAW, J. 

SANJEEV NARULA, J. 

FEBRUARY 9, 2021 
‘gsr’... 
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