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Minutes of the 47" Meeting of GST Council held on 28" & 29" June, 2022

The 47™ meeting of the GST Council was held on 28" & 29" June, 2022 at
Chandigarh under the chairpersonship of the Hon’ble Union Finance Minister, Ms. Nirmala
Sitharaman. The list of Hon’ble Members of the Council who attended the meeting is at
Annexure-1. The list of the officers of the Centre, the States, the GST Council Secretariat

and the GSTN who attended the meeting is at Annexure-2.

2. The following agenda items were listed for discussion in the 47" meeting of the GST

Council as stated below:

Confirmation of Minutes of GST Council Meetings

i.45™ Meeting of GST Council held on 17" September, 2021

ii.46" Meeting of GST Council held on 31*' December ,2021
Ratification of the Notifications, Circulars and Orders issued by the GST Council
2 Jand decisions of GST Implementation Committee for the information of the
Council
Issues recommended by the Law Committee for the consideration of the GST
Council

i.Issuance of clarification on issue of claiming refund under inverted duty
structure where the supplier is supplying goods under some concessional
notification
ii.Amendment in formula prescribed in sub-rule (5) of rule 89 of CGST
Rules, 2017 for calculation of refund of unutilized Input Tax Credit on
account of inverted duty structure
iii. Authority to issue recurring SCN in case of an enforcement action
initiated by the Central authorities against a taxpayer assigned to State and
vice versa
iv.Clarification on various issues relating to applicability of demand and
3 penalty provisions under the Central Goods and Services Tax Act, 2017 in
respect of transactions involving fake invoices
v.Notifying clause (¢) of section 110 and section 111 of the Finance Act,
2022
vi.Issuance of clarification on various issues pertaining to GST
vii.Issue of compulsory registration for supplier supplying goods or services
through ECOs under section 24(ix) of the CGST Act, 2017 and allowing
Composition dealers to use e-Commerce platforms
viii.Refund of unutilized Input Tax Credit on account of Export of Electricity
ix.Annual Returns for FY 2021-22
x.Clarification on mandatory furnishing of correct and proper information of
inter-State supplies and amount of ineligible/blocked Input Tax Credit and
reversal thereof in return in FORM GSTR-3B and statement in FORM
GSTR-1
xi.Comprehensive changes/amendments in FORM GSTR-3B
xii.Proposal for amendments to CGST Rules, 2017

Page 1 of 155

b

CHAIRMAN'S
INITIALS




MINUTE BOOK

B

CHAIRMAN'S
INITIALS

xiii.Re-credit of amount in electronic credit ledger after recovery of erroneous
refund

xiv.Extension of limitation under section 168A of the CGST Act, 2017

xv.Waiver of late fee for delay in filing FORM GSTR-4 for FY 2021-22 and
extension of due date for filing FORM GST CMP- 08 for Q1 of FY
2022-23

xvi.Refund of accumulated ITC to Duty-Free Shops

xvii.Exemption from IGST and Cess on imports/domestic procurement of
goods by AA/EPCG/ EOU and for doing away with e-Wallet

xvii. Amendment in CGST Rules for handling of pending IGST refund claims

xix.Errata

xx.Consent based data sharing for non-GST purposes

[ssues recommended by the GSTN

i.Development of New Return System

ii.Extension of REAP and LEAP Projects beyond 31.03.22 for FY 2022-23

iii.Status of Establishing Multiple Invoice Registration Portals (IRPs) to
cater to the requirement of extending e-Invoicing to all the Businesses

Performance Report of the NAA (National Anti-profiteering Authority) for the
~rd

i qhuarter (July to September, 2021), 3™ quarter (October to December, 2021)
and 4" quarter (January to March, 2022) for the information of the Council

Issues recommended by the Fitment Committee

a) Recommendations made by the Fitment Committee for making changes in
GST rates or for issuance of clarification in relation to goods - Annexure [ to the
Agenda

b) Issues where no change has been proposed by the Fitment Committee in
relation to goods - Annexure Il to the Agenda

c) Issues deferred by the Fitment Committee for further examination in relation to
goods -Annexure 11 to the Agenda

d) Recommendations made by the Fitment Committee for making changes in
(GST rates or for issuance of clarification in relation to services - Annexure IV to
the Agenda

Recommendations made by the Fitment Committee on issues related to
Tour and Hospitality Sector, and on positive list of services to be specified in Sr.
No. 3/3A of Notification No. 12/2017-CT(R) as given at Annexure-IVA and
Annexure-1VB, respectively to the Agenda

e) Issues where no change has been proposed by the Fitment Committee in
relation to services - Annexure V to the Agenda

f) Issues deferred by the Fitment Committee for further examination in relation to
services -Annexure VI to the Agenda

C-PACE Project for Ease of Doing Business in India

o

Review of revenue position under Goods and Services Tax

Report of Group of Ministers on feasibility of implementation of e-way bill
requirement for movement of gold and precious stones.

10

Proposal to apportion IGST amount of Rs.27,000 crore for the financial year
2022-23 on ad hoc basis
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11 |Amendments to provisions relating to GSTAT in CGST Act, 2017

12 JAd-hoc Exemption Orders issued under Section 25(2) of Customs Act, 1962 for

information

13  |Recommendations of the 16th IT Grievance Redressal Committee for

approval/decision of the GST Council

14  |Interim Report of the Group of Ministers (GoM) on Rate Rationalisation for

consideration of the GST Council

15 |Report of Group of Ministers (GoM) on GST System Reforms

16 (R}epo.rt of the Group of Ministers (GoM) on Casinos, Race Courses and Online
aming

Preliminary discussion

3 The Secretary sought the permission of the Chair to initiate the proceedings and
welcomed all the Hon’ble Members of the Council and delegates to the 47™ meeting of the
GST Council at Chandigarh. He extended thanks to the Chandigarh Administration,

Government of Haryana and Government of Punjab for hosting the meeting.

3.1 At the outset, on behalf of the Council, he thanked the former Members of the
Council i.) Shri Yumnam Joykumar Singh, ex-Member from Manipur; ii) Shri Manpreet
Singh Badal, ex-Member from Punjab; iii) Shri Subodh Uniyal, ex-Member from
Uttarakhand for their contribution in the GST Council.

3.2 He further extended warm welcome to the incoming Hon’ble Members of GST

Council to 47" meeting of the GST Council.

1. Sh. Sukh Ram Chaudhary, Hon'ble Minister for MPP and Power, Himachal
Pradesh;
2. Dr. Sapam Ranjan Singh, Hon'ble Minister for Medical, Health & Family
Welfare Department and Publicity & Information Department, Manipur;
3. Sh. Harpal Singh Cheema, Hon'ble Finance Cum Excise and Taxation
Minister, Punjab;and
4. Sh. Prem Chand Agarwal, Hon 'ble Finance Minister of Uttarakhand
3.3 The Secretary stated that the Hon’ble Members of the Council were aware that a GoM
was formed on “feasibility of implementation of e-way bill requirement for movement of
Gold and precious stones™ with Sh. K. N. Balagopal, Hon’ble Minister of Finance, Kerala as
the Convener and Hon’ble Members from States of Bihar, West Bengal, Punjab, Gujarat and
Karnataka as Members of the GoM. The GoM had submitted its recommendations in the
form of a report which was placed as an agenda item before the Council. He thanked all the

Hon’ble Members of the GoM for their valuable recommendations.
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™ meeting at Lucknow, formed a

3.4  The Secretary stated that the GST Council in its 45
GoM on GST System Reforms under the Chairmanship of Shri Ajit Pawar, Hon’ble Deputy
Chief Minister, Maharashtra, to analyse, study and come up with ways and means to
minimize tax evasion and offer other suggestions that can help avoid frauds in GST. The
GoM comprised Hon’ble Members from Haryana, Assam, Tamil Nadu, Delhi, Andhra
Pradesh, Chhattisgarh and Odisha. The GoM had submitted its interim report which was
placed before the Council for deliberations in the present agenda. The Secretary thanked all

the Hon’ble Members of this GoM for their valuable recommendations.

3.5 The Secretary also stated that in 45™ meeting at Lucknow, a GoM on Rate
Rationalization was formed with Sh. Basavaraj S. Bommai, Hon’ble Chief Minister,
Karnataka as Convener and other Hon’ble Members from Bihar, Goa, Kerala, Rajasthan,
Uttar Pradesh and West Bengal as Members. The GoM had submitted its interim report
which was being placed in this Council meeting for deliberations. He thanked all the Hon’ble

Members of this GoM for their valuable recommendations.

3.6 The Secretary further pointed out that the GST Revenue had set new records this year.
The gross GST revenue collected in the month of April, 2022 was Rs.1,67,540 crores which
was 20% higher than the GST revenues in the same month last year. The gross GST revenue
collected in the month of May, 2022 was Rs.1,40,885 crores which was 44% higher than the
GST revenues in the same month last year. This trend showed clear improvement in the
compliance behaviour due to various measures taken by the tax administration like nudging
taxpayers to file returns timely, and strict enforcement action taken against errant taxpayers
who had been identified based on data analytics and artificial intelligence. He thanked all the
States, UTs and Central formations for their remarkable efforts in GST revenue

augmentation.

3.7  The Secretary stated that he met the officers of the States and UTs on 27" June, 2022
and discussed all the agenda items with them. He then sought the permission of the chair to

proceed with the agenda items as follows:

Agenda Item 1: Confirmation of the Minutes of the 45™ and 46™ Meeting of the GST

Council

4. The first agenda item pertained to confirmation of the minutes of the 45" GST

Council meeting held on 17" September, 2021 and the 46™ meeting of the GST Council held
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on 31" December, 2021. The Secretary stated that some comments had been received from

few States which were basically editorial changes and had been carried out.

4.1 The Hon’ble Member from Tamil Nadu stated that the request for incorporation of his

written speech in the draft Minutes of 45" Council Meeting should be considered.

4.2 The Secretary clarified that the Secretariat had received the intimation from Tamil Nadu
for including his speech in Draft Minutes but generally GST Council takes the gist of the

speech and not the speech per se.

4.3 Accordingly, the Council adopted the Minutes of the 45" and 46™ meeting of the GST

Council along with the amendments.

Agenda Item 2: Ratification of the Notifications, Circulars and Orders issued by the
GST Council and decisions of the GST Implementation Committee (GIC) for the

information of the Council

5 The Secretary stated that the second agenda item pertained to ratification of the
Notifications, Circulars, and Orders issued by the GST Council and the decisions of the GST
Implementation Committee (GIC) for the information of the Council. He stated that the GIC
decisions are also implemented through Notifications, Circulars, and Orders. The Council
took note of the decisions of the GST Implementation Committee (GIC) and ratified the
same. Further, the notifications, Circulars and Orders issued by the States which were on the

same subject as the above notifications, Circulars and Orders were also ratified.

Agenda Item 3: Issues recommended by the Law Committee for the consideration of the

GST Council

6. The Secretary took up the next Agenda on issues recommended by the Law Committee
for the consideration of the GST Council. He informed that these agendas were discussed in
detail in the Officers’ Meeting held on 27" June, 2022 and there was an agreement in the
Officers’ meeting on most of the issues. He further informed that Agenda items 3(iv). (vii)
and (xii) may require deliberation of the GST Council. Thereafter, Principal Commissioner,
GST Policy Wing made a detailed presentation (attached at Annexure-3) giving overview of

the recommendations made by the Law Committee on the said agendas.
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Agenda Item 3(i): Issuance of clarification on issue of claiming refund under inverted
duty structure where the supplier is supplying goods under some concessional

notification

7 The Principal Commissioner, GST Policy Wing informed that vide Circular
No.135/05/2020-GST dated 31.03.2020, it had been clarified that refund on account of
accumulated ITC in cases of inverted duty structure would not be applicable in cases where
input and output supplies were same. The Council was informed that representations had
been received seeking clarification with regard to the applicability of para 3.2 of the said
Circular in cases where the supplier supplies goods at a lower/nil rate under a concessional

rate notified by the Government.

7.1 It had been recommended by the Law Committee (LC) to clarify that the refund of
accumulated input tax credit on account of inverted duty structure as per sub clause (ii) of the
first proviso to section 54(3) of the CGST Act,2017 is admissible in cases where input and
output goods are same and the accumulation of input tax credit is on account of rate of tax on
input supplies being higher than the rate of tax on output supplies at the same point of time.
This applies to cases where the rate differential is due to concessional rate notified by the
government and is not applicable to cases where output supply is either Nil rated or fully

exempted.

The Council agreed with the recommendation of the Law Committee along with the

proposed Circular.

Agenda Item 3(ii): Amendment in formula prescribed in sub-rule (5) of rule 89 of the
CGST Rules, 2017 for calculation of refund of unutilised Input Tax Credit on account

of inverted duty structure

72 The Principal Commissioner, GST Policy Wing informed that the Hon’ble Supreme
Court of India in case of UOI v. M/s VKC Footsteps vide its Order dated 13.09.2021 had
upheld the vires of Rule 89(5) of the Central Goods and Services Tax Rules, 2017 but had
taken cognizance of the anomalies in the formula prescribed under Rule 89(5) of CGST
Rules, 2017. The Hon’ble Supreme Court had upheld the exclusion of ITC availed on input
services from the computation of Net ITC. However, the Apex Court had noted that the
formula prescribed in Rule 89(5) assumed that the tax payable on inverted rated supply of

goods and services had been paid by utilising input tax credit on inputs only and that there
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had been no utilisation of the ITC on input services, such assumption skewed the formula in
favour of revenue. The Apex Court had, therefore, urged the GST Council to reconsider the

formula.

7.3 The issue was deliberated by the Law Committee and in the absence of any empirical
data, Law Committee had recommended to consider utilisation of ITC on account of inputs
and input services for payment of output tax in the same ratio in which the ITC has been
availed on inputs and input services during the said tax period and to use this deduction to
revise the formula prescribed in rule 89(5) as suggested by the Hon’ble Supreme Court.
Accordingly, Law Committee recommended the following amendment in formula prescribed

in rule 89(5):

Maximum Refund Amount = {(Turnover of inverted rated supply of goods and services) x
Net ITC + Adjusted Total Turnover} — {tax payable on such inverted rated supply of goods

and services x (Net [TC+ ITC availed on inputs and input services)}.

The Council agreed with the recommendation of the Law Committee.

Agenda Item 3(iii): Authority to issue recurring SCN in case of an enforcement action

initiated by the Central authorities against a taxpayer assigned to State and vice versa

7.4 The Principal Commissioner, GST Policy Wing informed that references had been
received regarding diverse practices in the field on the issuance of recurring Show Cause
Notices (SCNs) arising out of investigation initiated and finalized by Central Tax authorities
against taxpayers under State Administration and vice versa. Due to cross-empowerment, an
enforcement action against a taxpayer assigned to State Tax authorities can be initiated by the

Central Tax authorities and vice versa.

7.5  The Law Committee recommended that all consequential action relating to such cases
like appeal. review, adjudication, rectification and revision would lie with the authority which
had initiated the enforcement action. However, the refund arising out of such cases may be

granted only by the jurisdictional tax authority.

7.6 Further, the Law Committee recommended that the recurring Show Cause Notices in

such cases may be issued by the concerned jurisdictional tax authority.

38
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Tt The Hon’ble Member from Andhra Pradesh gave the suggestion that information on
investigation initiated against any taxpayer should be provided on the GSTN portal. Further,
he stated that if investigation was already initiated against a taxpayer by State officials then
instead of initiating a new investigation, information should be passed on by the Centre to the
concerned State and vice-versa. He stated that this will ensure greater efficiency and would
also eliminate parallel investigations and thus would make the tax administration more

taxpayer friendly.

7.8  The Secretary clarified that if investigation is initiated by Centre then any information

available with State will be passed on to Centre and vice versa.

The Council agreed to the proposal of the Law Committee. It was also recommended
that the decision may be communicated to all States, either through a Circular or a

communication from the GST Council Secretariat.

Agenda Item 3(iv): Clarification on various issues relating to applicability of demand
and penalty provisions under the CGST Act, 2017 in respect of transaction involving

fake tax invoices

7.9 The Principal Commissioner, GST Policy Wing drew the attention of the Council
towards the Circular proposing clarification on various issues relating to applicability of
demand and penalty provisions under the CGST Act, 2017 in respect of transactions
involving fake tax invoices. He informed that where invoices were issued without
corresponding supply of goods/services, there was confusion regarding issuance of notice for
tax demand and invocation of penalty and therefore, it was proposed to clarify the basic

principles and the applicability of the provisions of law in such cases.

7.10 The Hon'ble Member from Kerala expressed his apprehension that the proposed
Circular might promote fake invoicing, that prosecutions were launched after quantifying the
duty demand whereas the proposed Circular stated otherwise, and thus, it would reduce the
deterrence for issuance of fake invoices thereby causing loss to the exchequer of both Centre

and States.

7.11  The Principal Commissioner, GST Policy Wing clarified that the proposal did not
prohibit prosecution and the people issuing fake invoices would continue to be liable for

penalty and prosecution. The Circular clarifies the applicability of legal provisions in cases
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where only fake invoices are issued without corresponding supply of any goods or services.
In such situations, GST cannot be levied as there is no supply. But simultaneously, it is
proposed that penal actions can be taken under Section 122 of the Act. Further, such person is
liable for prosecution under Section 132 where the amount involved is more than the

specified amount under the said provision.

7.12  The Secretary further emphasized that in such scenarios as discussed, there would be
no tax demand but penalty and prosecution provisions would continue to be applicable and

that the intention of the Circular was not to dilute the provisions but to strengthen them.

7.13 The Chairman, CBIC stated that while booking cases where fake invoices were issued
without corresponding supplies, all entities in the value chain were asked to pay tax and
penalty due to lack of clarity as to who was liable to pay tax and against whom prosecution

could be undertaken. He stated that the proposed Circular clarified all such situations.

7.14  The Hon’ble Member from Karnataka welcomed the clarification and stated that the
Circular would help concentrate on the violations and reduce the time taken for prosecution.
One concern raised by the Hon’ble Member was that some companies took registration
exclusively for issuing fake invoices and then closed down. Therefore, such companies need

to be watched closely.

7.15  The Secretary stated that the sequential filing of GSTR-1 and GSTR-3B had been
initiated to check the fake invoices and he informed the Council that more proposals were

being made in the meeting for strengthening the system.

The Council agreed with the said recommendations of the Law Committee along with

the proposed Circular.

Agenda Item 3(v): Notifying clause (c) of section 110 and section 111 of the Finance Act,
2022

7.16  The Principal Commissioner, GST Policy Wing informed the Council that Section
110 (c) and Section 111 of the Finance Act, 2022 needed to be notified with effect from a

date as recommended by the Council.

7.17 He stated that vide Section 110 (¢) of the Finance Act, 2022, Section 49 (10) of CGST
Act was substituted to provide for transfer of any balance of CGST/IGST in electronic cash

ledger of a registered person to electronic cash ledger of CGST and IGST of a distinct person.
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As there is no provision of transfer of any amount from or to SGST / UTGST electronic cash
ledger, the amendment is required to be notified only by the Centre at the earliest. The
relevant changes in Form GST PMT-09 have been elucidated in the Agenda. Further, to
implement the said amendment Law Committee recommended insertion of a new sub-rule
(14) in Rule 87 of CGST Rules to allow for transfer of unutilized balance in CGST & IGST
cash ledger to a distinct person, without going through refund procedure, subject to the
condition that such transfer will not be allowed if unpaid liability exists in the electronic

liability register of the said registered person.

7.18  The Principal Commissioner, GST Policy Wing informed the Council that Section
111 of The Finance Act, 2022 was regarding the retrospective amendment of interest
provisions as per earlier decision of the Council. Vide the said amendment, Section 50 (3) of
the CGST Act, 2017 was proposed to be amended retrospectively w.e.f. 01.07.2017 in order
to clarify that where ITC has been wrongly availed and utilised, the registered person shall
pay interest only on such input tax credit which is wrongly availed and utilized. Further, the
rate of interest chargeable under Section 50(3) of CGST Act shall be 18% (instead of 24%)
with retrospective effect from 01.07.2017. The manner of calculation of interest as per this
provision is to be provided through Rules and the Law Committee recommended insertion of

new Rule 88B for calculation of interest on delayed payment of tax.

7.19  The Principal Commissioner, GST Policy Wing proposed that they may be notified by
the Centre at the earliest. Regarding the rest of the provisions of the Finance Act, 2022 which
States are required to pass, the Council was informed that a tentative date of 01.10.2022 was

decided in the Officer’s meeting.

7.20  The Secretary requested the States to notify the provisions of the Finance Act, 2022
by 1.10.2022.

The Council agreed to the proposal that -

a. Section 111 and clause (c) of section 110 of Finance Act, 2022 may be

notified by the Centre at the earliest.

b. new rule 88B with effect from 01.07.2017, may be inserted for providing

for method of calculation of interest [for section 111].

¢. sub-rule 87(14) may be inserted [for clause (c) of section 110)
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d. 01.10.2022 to be date of notification of the other provisions of Finance Act
2022

Agenda Item 3(vi): Issuance of clarification on various issues pertaining to GST

7.21  The Principal Commissioner, GST Policy Wing informed that there are different
practices about certain GST related issues and the Law Committee has recommended that

these issues may be clarified by issuance of a Circular.

7.22  Clarification on the issues pertaining to refund claimed by the recipients of supplies

regarded as deemed export

He informed that the first issue was regarding whether ITC availed by the recipient of
deemed export supply for claiming refund of tax paid on such deemed export would be
subject to provisions of Section 17 of the CGST Act, 2017. The Law Committee clarified that
it would not be subject to section 17 of CGST Act. Further, it was clarified that the ITC so
availed was not to be included in the Net ITC for computation of refund of unutilized ITC

under Rule 89(4) and Rule 89(5) of the CGST Rules, 2017.

7.23 Clarification on various issues of Section 17(5) of the CGST Act

7.23.1 The second issue pertained to interpretations of Section 17(5). In this regard, one of
the issues was whether proviso at the end of Section 17(5)(b) of the CGST Act is applicable
to entire clause (b) or only to sub-clause (iii) of clause (b). The Law Committee clarified that
the proviso after sub clause (iii) of Section 17(5)(b) is applicable to all the sub clauses under

clause (b) of Section 17(5).

7.23.2 The other issue was whether “leasing” referred in sub-clause (i) of clause (b) of
sub-section (5) of Section 17 refers to leasing of motor vehicles, vessels and aircrafts only
and not to leasing of any other items. The Law Committee clarified that the word leasing
referred to leasing of motor vehicles, vessels and aircrafts only and not to leasing of any other
items and accordingly, availment of ITC was not barred for other items under the said sub

clause in case of leasing.

7:23.3 Another issue was whether various perquisites provided by employer to its
employees as per contractual agreement, were liable for GST. The Law Committee clarified

that any perquisites provided by employer to its employees in accordance with the terms of
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contract were in lieu of services provided by the employee and as per Schedule III of the
CGST Act, the same would not be subjected to GST.

7.24. Clarification on utilisation of the amounts available in the electronic credit

ledger and the electronic cash ledger for payment of tax and other liabilities

7.24.1 The third issue was regarding utilization of the amounts available in the electronic
credit ledger and the electronic cash ledger for payment of tax and any other liability other
than tax. The Law Committee recommended that amounts available in electronic credit
ledger can be used for making payment of output tax only. It cannot be used for paying any
tax under Reverse Charge Mechanism (RCM) or any interest, penalty, fees or any other
amount payable under the said Acts. However, the amount available in electronic cash ledger
may be used for making payment towards tax, interest, penalty, fees or other amount payable

under the GST Law. A draft Circular in the regard was placed before the Council.

The Council agreed with the said recommendations of the Law Committee along with

the proposed Circular.

Agenda Item 3(vii): Issue of compulsory registration for supplier supplying goods or
services through Electronic Commerce Operators (ECOs) under Section 24(ix) of CGST

Act, 2017 and allowing Composition dealers to use E-commerce platforms

7.25 The Principal Commissioner, GST Policy Wing stated that the issue was regarding
compulsory registration for suppliers supplying goods or services through Electronic
Commerce Operators (ECOs) irrespective of their threshold annual turnover. In offline mode,
exemption from registration is given to suppliers whose threshold is below specified value of
aggregate turnover. This disparity between the online and offline suppliers affects small
businessmen who are unable to use Electronic Commerce Operators (ECOs) as a platform for
supply of goods and services. Representation was also received to allow the composition
dealers to supply through Electronic Commerce Operators (ECOs). For supplying through
Electronic Commerce Operators (ECOs), they need to take normal registration instead of

using the option of composition scheme.

7.26  These issues were discussed in the Law Committee and it was observed that the
requirement of mandatory registration was made because registration is required for any

inter-state supply, irrespective of the threshold turnover. Now, inter-state supply is also
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possible through Electronic Commerce Operators (ECOs) but it would require mandatory
registration. Thus, the proposal was that the suppliers having turnover less than the threshold
limit can be considered for waiver of mandatory registration, if they are making only intra-
state supply. However, they would be required to declare their PAN and principal place of
business so that it can be verified from the PAN that the turnover is less than the threshold
limit. After getting the PAN and place of business declared, a system would be put in place
so as to communicate the same to Electronic Commerce Operators (ECOs) so that they
ensure these suppliers make only intra-state supply. The details of these supplies made by the
unregistered persons through their PAN will be given in the GSTR 8 filed by the Electronic
Commerce Operators (ECOs). In cases where the total supply approaches the threshold limit,
it would be flagged to the concerned supplier to take registration and to officers for
information. Further, the suppliers would not be required to pay any tax upto supplies of
specified threshold limits and Electronic Commerce Operators (ECOs) would not deduct TCS
till the suppliers cross the threshold limit. Further, the agenda note also proposes that
composition dealers be allowed to make intra state supplies through Electronic Commerce

Operators (ECOs), which is presently restricted.

7.27 The Principal Commissioner, GST Policy Wing sought in principle approval of the
Council regarding these agendas and stated that post approval, the Law Committee could be
authorized to work out further modalities. Also, corresponding changes in GSTN portal
would be required. In the officers’ meeting, it was decided that if the Council approves, 1st
January, 2023 would be notified as date of implementation. Further, the Law Committee
recommended a condition that for each PAN, only one principal place of business in one
State can be declared. There was a view that that an offline person can carry out business in 2
or 3 states making intrastate supplies within those states and his threshold limit will be

considered by aggregating all places of business.

7.28  The Secretary informed that if the agenda gets approved it would be a significant
decision for small traders. He further informed that MSMEs had been approaching with the
request to allow them to do business online without registration and that post-COVID online
mode has become the prevalent mode for doing business. The change would address the
concern of MSMESs and also bring parity between offline and online suppliers. Regarding the
proposal of calculation of threshold turnover of a person registered in 2 or 3 states by
aggregating all his supplies, the Secretary informed that this was not part of the agenda but

requested the Council to consider the same. He informed that a small offline dealer can give
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PAN details in different states and can do business without registration provided the
aggregate turnover in all states does not exceed the threshold limit. The Secretary requested
the Council that the same modality may be allowed in online mode as the aggregate turnover
can be calculated through online mechanism provided, they make only intra-state supply. He
further informed that reservations were raised by some officers that this may be done later.
The Secretary requested that if Council agrees, in-principle approval may be given as it
would take around 6 months to implement and to put necessary safeguards in place to prevent

any misuse.

7.29  The Hon’ble Member from Kerala welcomed the proposal but raised the concern that
even at present e-commerce traders are not filing proper tax returns and that persons were
escaping the tax net due to peculiar nature of e-commerce transactions. The concern raised
was that a big company having a turnover of more than Rs10 Cr can form smaller units and
thereby evade taxes. The Hon’ble Member stated that the systems are not updated enough to
check this and that the requirement of mandatory registration should continue as their

experience shows that taxes are not getting paid even by bigger companies.

7.30  The Hon’ble Member from Haryana sought clarification of what will happen if a
person had a PAN in Kerala but was doing business in Haryana through Amazon and
business in Gujarat through Flipkart. In such scenarios how would turnover be tracked.
Further, what will happen if such person defaults since the person is unregistered and there is
no physical existence in States of Haryana and Gujarat.The Hon’ble Member from Bihar

welcomed the proposal and requested for strict monitoring of these suppliers.

7.31  The Hon’ble Member from Karnataka stated that this would create a level playing
field between offline and online suppliers. He stated that it is important to have a centralized
monitoring system in such cases. The Principal Commissioner, GST Policy Wing informed
that all these unregistered persons would be required to make a PAN based declaration on the
portal along with Mobile No., place of business etc. before using the Electronic Commerce
Operators (ECOs) platform for making supplies. The Electronic Commerce Operators
(ECOs) would ensure that no inter-State supply would be made and the supply made by
unregistered person (PAN wise) would be declared in their monthly GSTR FORM 8. The
aggregate of total turnover made through different Electronic Commerce Operators (ECOs)

would be done PAN wise. In online mode, there would be a PAN based trail.
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7.32  The Hon’ble Member from Karnataka raised the issue of using multiple PANs by
different members of same household. The Secretary stated that the same situation exists in
the offline mode also. The Hon’ble Member stated that in offline mode, there is a possibility
of physical verification whereas the same doesn’t exist online mode. The Secretary stated that
in these cases principal place of business is declared. Therefore, if different PANs are
catering to same principal place of businesses, it can be checked. He also requested GSTN to
ensure that the principal place of businesses are geo-tagged while updating the system, so as

to address the concerns of Hon’ble Member from Karnataka.

7.33  The Hon’ble Member from West Bengal welcomed the proposal and stated this will
encourage MSME sector. It was further suggested that there was a need for putting in place a

centralized monitoring system along with strengthening of system reforms.

7.34  The Hon’ble Member from Tamil Nadu suggested that for cross-validation, a check
could be made that when they register their principal place of business, the supplier could be
asked to make a self-declaration as to whether they were registering for first/multiple places
of business with the same PAN. And a penalty provision could be made, if it is found later

that were having at multiple places of business which were not registered.

7.35  The Hon’ble Member from Odisha welcomed the proposal and stated that it would
encourage small traders. The Hon’ble Member from Haryana sought clarification on when
integration and verification of supplies through multiple Electronic Commerce Operators
(ECOs) could be made. The Secretary informed that using IT, tracking across multiple ECOs

would be done.

7.36  The Hon’ble Chairperson stated that it would encourage the small traders and was a
positive step. She stated that the proposal to enable the unregistered traders to make supplies
through Electronic Commerce Operators (ECOs) may be implemented from 01.01.2023, after
ensuring preparedness and required checks on the system.The Council approved the Agenda
item. Council also recommended that the details of the scheme may be worked out by the
Law Committee. The scheme would be tentatively implemented with effect from 01.01.2023,

subject to preparedness on the portal as well as by Electronic Commerce Operators (ECOs).
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Agenda Item 3(viii): Refund of unutilised Input Tax Credit on account of Export of

Electricity

7.37  The Principal Commissioner, GST Policy Wing stated that reference had been
received from Ministry of Power wherein they had highlighted the problem faced in filing of
refund of unutilised Input Tax Credit (ITC) on account of export of electricity and has

requested to expedite the refund of input tax credit to the electricity exporters.

7.38  The electricity being an intangible good, the export of electricity is neither covered by
any Shipping Bill/ Bill of export nor is there any requirement of filing EGM in respect of
export of electricity, due to which the exporters of electricity are not able to file the refund

claim of unutilized ITC on the GST Portal.

7.39 It was also mentioned that electricity is exported through transmission lines which are
laid either underground or on pillars attached/fixed to the ground thereby implying that the
export of electricity takes place by land. Further, relevant date in case of export of goods by
land, has been specified at Explanation (2)(a)(ii) under Section 54 of the CGST Act, 2017 as
the date on which such goods pass the frontier. Considering the intangible nature of supply of
electricity, it may not be possible to determine the actual date on which the specific unit of
electricity exported can be considered as passing the frontier. Therefore, as suggested by
Ministry of Power, it is proposed to consider the last date of the month, in which energy has
been exported as per monthly Regional Energy Account (REA), as date on which the

electricity exported has passed the frontier. The same may be clarified through a circular.

7.40  He further stated that to enable the electricity exporter to apply for unutilised ITC, the
requisite amendments were proposed to be made in the Rule 89 of the CGST Rules, 2017 and
statement in FORM GST RFD-01 as detailed in the Agenda note.

7.41  Till the time such statement is developed and deployed on the portal, the exporter of
electricity may be allowed to file refund claim on account of export of electricity in “Any
Other category”, in FORM GST RFD-01 along with details in statement 3B and 3A (in pdf

forrﬁat).

The Law Committee has recommended amendment in Rules as detailed in agenda
note and for issuance of a Circular clarifying the various issues and procedure for filing of

refund claim pertaining to export of electricity.
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The GST Council approved the proposal of Law Committee along with the draft

Circular.

Agenda Item 3(ix): Annual Returns for FY 2021-22

7.42  The Principal Commissioner, GST Policy Wing presented the Agenda item and stated
that Section 44 of the CGST Act provides for filing of Annual Return (GSTR-9/9A) and
Annual Reconciliation Statement (GSTR-9C) by specified taxpayers for every financial year.
Vide Notification no. 56/2019 —CT_dated 14.11.19, the Annual Return GSTR-9 & Annual
Reconciliation Statement GSTR-9C were simplified for the FYs 2017-18 & 2018-19 by
making few entries optional. Further, vide Notification No. 79/2020-CT dated 15.10.2020,
said forms were simplified for the FY 2019-20 by making certain entries/tables optional.
Moreover, the said forms for FY 2020-21 were simplified vide Notification No. 30/2021-CT
dated 30.07.2021. Rule 80 of the CGST Rules, 2017 was amended in light of the amendments
in section 35(5) and section 44 of the CGST Act.

7.43  The Law Committee examined the changes in Annual Return forms, and suggested
that in the long run, the annual return should cover the features of proposed changes in
GSTR-3B. Accordingly, the annual return forms (GSTR-9 and GSTR-9C) for FY 2021-22
may be notified with minimal changes to the forms notified for FY 2020-21. The Law
Committee examined the relaxations provided in FY 2020-21 and has recommended
modifications / continuation / discontinuation of such relaxations based on their present
relevance as detailed in the said Agenda. Further, the Aggregate Annual Turnover (AATO)
threshold for granting exemption from filing annual return in FORM GSTR-9/9A, which was
Rs.2 crore for FY 2020-21, may be continued for FY 2021-22 also.

The GST Council approved the agenda item and recommended —

a. To continue with most of the relaxations as provided for FY 2020-21,
barring a few as detailed in agenda note, such as seeking HSN details in
Table 17 of GSTR-9, as requirement of reporting HSN in invoices were

changed w.e.f. 01.04.2021.

b. AATO threshold for granting exemption from filing annual return in
FORM GSTR-9/9A, which was Rs. 2 crore for FY 2020-21, may be
continued for FY 2021-22 also
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Agenda Item 3(x): Clarification on mandatory furnishing of correct and proper
information of inter-State supplies and amount of ineligible/blocked Input Tax Credit

and reversal thereof in return in GSTR-3B and statement in GSTR-1

7.44 The Principal Commissioner, GST Policy Wing informed that w.e.f. 12.12.2020,
GSTR-3B was getting auto-generated on the portal by way of auto-population of ITC from
GSTR-2B (auto-generated inward supply statement) and auto-population of liabilities from
GSTR-1 (Outward supply statement), with an editing facility to the registered person.
However, some infirmities were observed in the information furnished by the registered
person in relation to inter-State supplies effected to unregistered person, composition taxable
persons and UIN holders. The Law Committee recommended that the issue regarding
information to be furnished by the registered person may be clarified by issuance of a
Circular. It would also require some label changes in GSTR-3B. The Law Committee has
further recommended that Settlement of reversals of ITC and ineligible ITC may be done by
Department of Revenue (DoR) & Goods & Services Tax Network (GSTN) on the basis of
Table 4(B)(1) and 4(D)(2) of FORM GSTR-3B.

The Council agreed with the recommendations of the Law Committee along with the
proposed Circular as detailed in the agenda note read with the errata relating to the said
agenda note. The Council also recommended that Settlement of reversals of ITC and
ineligible ITC may be done by Department of Revenue (DoR) & Goods & Services Tax
Network (GSTN) on the basis of Table 4(B)(1) and 4(D)(2) of FORM GSTR-3B.

Agenda Item 3(xi): Comprehensive changes/amendments in FORM GSTR-3B

7.45 A sub-committee of officers were constituted by the Law Committee to deliberate on
issues pertaining to IGST settlement and ITC reversals. The said sub-committee of officers
submitted its report on various data requirement for the purpose of IGST settlement under
Section 17 of the IGST Act, 2017. A note was also received from Gujarat on issues relating
to unutilized balance in IGST fund and changes in format of GSTR-3B required for the
purpose of IGST settlement. Amendments in CGST Act were recommended by the GST
Council in its 43™ meeting to align the GST law with the GSTR-1/2B/3B return filing system.
Accordingly, based on the recommendations of GST Council, amendments have been made

in the return related provisions of the CGST Act, through the Finance Act, 2022 and will

come into effect once the said provisions of the Finance Act, 2022 are notified. The proposed
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changes ensure that the GSTR1-GSTR 2B linkage remains intact and as far as possible, the

GSTR-3B should be auto-generated consequent to furnishing details in GSTR-1.

The proposal. inter-alia, seeks modification in Table 3 of GSTR-3B for allowing auto-
population of values from GTSR-1 into GSTR-3B in specific rows; modification in Table 4
of GSTR-3B for capturing line wise reversals for streamlining the process of settlement of
IGST revenues; providing for amendment tables for reporting of various amendments in
outward supplies, input supplies liable to reverse charge and ITC for the previous tax periods;
and some amendment in GSTR-1 to capture the details of supplies made through Electronic

Commerce Operators(ECOs) in separate Table 14, 15, 16.

The GST Council recommended that the proposal for comprehensive changes in FORM
GSTR-3B to be placed in public domain for seeking inputs/suggestions of the
stakeholders. Thereafter, Law Committee to examine the suggestions and bring before

the GST Council for approval. The exercise may be done in a time bound manner.

Agenda Item 3(xii): Proposal for amendments to CGST Rules, 2017

7.46  The Principal Commissioner, GST Policy Wing informed the Council that proposals
were made for amending various provisions of the CGST Rules, 2017. Amendment is
proposed in sub-rule (4) of rule 21A, Explanation 1 after rule 43, rule 46, rule 87, rule 89,
FORMS related to amendment in rules, and in FORM GSTR-3B. The details of various

amendments is detailed in Agenda note.

7.46.1 Regarding Rule 21A, it was informed to the Council that there was a provision for
centralized system-based suspension of registration in case of registered persons who had not
filed 6 or more returns and whose turnover was more than Rs.50 lakhs. Further, there would
be a large number of people whose turnover was below the Rs.50 lakhs limit but were not
filing the returns and action in this regard needs to be taken. However, it was considered
imperative that that there should be automatic revocation of suspension when all the returns
get filed. Law Committee discussed this and suggested changes in Rule 21A providing for
automatic revocation of suspension in all cases of automatic suspension once all the returns
get filed. After bringing in automatic revocation of suspension, the limit for automatic

suspension is proposed to be lowered to Rs.20 lakhs immediately and then to Rs.5 lakhs after

!
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three months and to NIL after another 3 months. It was stated that this would expedite the

return filing and would also help in cleaning the tax payer base.

7.47  The Secretary clarified that the system automatically suspends such registrations
where returns are not filed for 6 months continuously and after that, if the registrant seeks
revocation of suspension, the same is required to be done manually. Hence, it was thought
that as suspension is being done manually, there should be a system for automatic revocation
of suspension once the returns are filed. It would be a step towards ease of doing business.
Further, reducing the mandatory monetary limit from Rs. 50 lakhs to Rs. 20 lakhs

immediately and then to Rs. 5 lakhs would instill financial discipline in people.

7.48  The Hon’ble Chairperson noted that this will simplify the process of comeback of tax

payers.

7.49  The Hon’ble Member from Haryana requested that the financial limit for suspension
of registration should be kept at Rs.50 lakhs till modality was put in place for automatic
revocation of suspension by the system. Also, if suspension is done manually by an officer
then it should not be revoked automatically. The Secretary informed that GSTN is ready with
the suspension utility and revocation utility and that whenever the system is rolled out, the

facility would be ready to revoke the suspension as soon as returns get filed.

7.50  On the point raised by Hon’ble Member from Haryana that automatic revocation be
not done in case of manual suspension of registration, GSTN stated that necessary check

would be introduced in system, if it was already not enabled.

7.51  The Principal Commissioner, GST Policy Wing further clarified that the changes
proposed in Rules were only in respect of cases where registration is cancelled by the system
and not by the officer. He informed that all the amendments were agreed to in the Officer’s
meeting. He further informed that Maharashtra has given a suggestion in respect of rule 46
that specific declaration to be incorporated under proposed clause (s) of rule 46 and it was
agreed to. It was also suggested that changes in GSTR-1 to capture the details of supplies

through ECOs may be carried out on priority.

The Council agreed to the amendments in the CGST Rules as detailed in the agenda
note and the suggestion given by Maharashtra in respect of rule 46. The draft of the

amendments to be finalized in consultation with the Union Ministry of Law & Justice.
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The Council also recommended that as regards Centralized suspension for non-
compliance in terms of clause (b) or clause (¢) of sub-section (2) of section 29, the
turnover limit may be reduced to Rs. 20 Lakh immediately, Rs. 5 Lakh after 3 months

and to Nil after another 3 months.

Agenda Item 3(xiii): Re-credit of amount in electronic credit ledger after recovery of

erroneous refund

7.52 The Principal Commissioner, GST Policy Wing mentioned that at present Rule 86 of
CGST Rules provides for re-credit of amount in electronic credit ledger (ECL) only in two
situations i.e., rejection of refund of unutilized ITC and sanction of refund of excess payment
of tax. He informed that in this regard, GSTN has developed a new functionality in FORM
GST PMT-03A to make re-credit of amount in ECL independent of refund process so as to
enable tax authorities to re-credit ITC in ECL, on deposit of amount of erroneous refund by
taxpayer in cash. To provide for re-credit of amount in ECL where the amount of erroneous
refund has been paid by the taxpayer, in cases of refund of unutilised ITC or in cases of
refund of IGST in contravention of Rule 96 (10) of the CGST Rules, the Law Committee
recommended for insertion of sub-rule (4B) in Rule 86 of CGST Rules for prescribing that
where a registered person deposits the amount of erroneous refund sanctioned in cash, an
amount equivalent to amount deposited shall be re-credited to the electronic credit ledger.
The Law Committee recommended notification of FORM GST PMT-03A along with the

proposed Circular.

The Council agreed with the recommendations of the Law Committee along with the

proposed Circular and the Form GST PMT-03A.

Agenda Item 3 (xiv): Note for extension of limitation under Section 168A of the CGST
Act, 2017

7.53  The Principal Commissioner, GST Policy Wing mentioned that requests were made to
extend the period of limitation under Sections 73/74 and Sections 54/55 on account of
problems being faced by the taxpayers as well as tax administration in respect of demands
and refunds getting time barred due to long period of lockdown/restrictions. He informed that

the issue was deliberated by the Law Committee in its meeting held on 11.04.2022 and
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07.05.2022. The Law Committee observed that Centre as well as State governments were
working with reduced staff, along with staggered timings and exemption to certain categories
of employees from attending offices, from time to time during COVID period. Further, it was
a conscious policy decision not to do enforcement actions in the initial period of
implementation of GST Law, thereby no action for scrutiny, audit etc. could be undertaken
during initial period of GST implementation. Since the due date of filing Annual return for
FY 2017-18 was 5th/7th February, 2020, based on which limitations for demand under the
Act are linked, and since the onset of COVID happened immediately after that, thereby, audit
and scrutiny for FY 2017-18 were impeded due to various restrictions during COVID period.

The Law Committee, accordingly, recommended that limitation under section 73 for FY

2017-18 for issuance of order in respect of demand linked with due date of annual return,

may be extended till 30th September. 2023 under the powers available under section 168A of

CHAIRMAN'S
INITIALS

CGST Act. Law Committee further took a view that no such extension is required for
timelines under section 74 of the Act, as the Act provides for sufficient limitation time of 5

years in respect of such cases, i.e. much beyond the period affected by COVID-19.

7.54  Principal Commissioner, GST Policy Wing further informed that Law Committee also
observed that taxpayers may also have faced difficulties in timely filing of the refund claims
during the COVID period. Besides, the tax officers were also hampered in issuing SCN
during COVID period, in respect of erroneous refunds sanctioned. Therefore, Law
Committee also recommended that time period from 01.03.2020 to 28.02.2022 may be
excluded from the limitation period for filing refund claim by an applicant under Section 54
and 55 of CGST Act, as well as for issuance of order / demand in respect of erroneous

refunds under Section 73, by exercising power under section 168A of CGST Act.

The Council agreed with the recommendations of the Law Committee along with the
proposed draft notification under Section 168A of CGST Act, subject to the vetting by
the Law Ministry.

Agenda Item 3 (xv): Waiver of late fee for delay in filing GSTR-4 for FY 2021- 22 and
extension of due date for filing GST CMP-08 for Q1 of FY 2022-23.

7.55 Every registered composition taxpayer is required to furnish a return for every FY in
GSTR-4 besides furnishing a quarterly statement containing the details of payment of self-

assessed tax in GST CMP-08. The self-assessed tax paid by the taxpayer and declared in
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quarterly statements is auto-populated on the portal in table 5 of GSTR-4. If no liability is
declared in table 6, it was presumed that no liability is required to be paid, even though
taxpayer may have paid the liability through GST CMP-08. In such cases, liability paid
through GST CMP-08 was treated as excess tax paid and was moved on the portal to
Negative Liability Statement for utilization of same for subsequent tax period’s liability. The
Law Committee took a view that amount in negative liability statement needs to be debited
on the portal as a remedial action and it was also decided wherever the amount available in
negative liability statement had been utilized by the taxpayer for paying the liability of
subsequent financial year, such amount needs to be debited from electronic cash ledger
(ECL) of the concerned taxpayer. In case the liability had already been paid through challan
or by adding in the liability of the subsequent period, the same was advised to be claimed as

refund.

7.56  The Principal Commissioner, GST Policy Wing mentioned that on account of
representations received from taxpayers stating that they are suddenly facing cash crunch for
paying the remaining amount as per GSTR-4 return by the due date i.e., 30.04.2022 the Law
Committee had recommended that late fee may be waived for delay in filing GSTR-4 for FY
2021-22 for the period 01.05.2022 till 30.06.2022 and this was subsequently approved by the

GST Implementation Committee.

7.57  Considering the large number of representations from the taxpayers regarding
difficulty being caused due to negative balance in ECL, the status of issue was placed by
GSTN before the Law Committee. The Law Committee recommended that the negative
balance in cash ledger as on date may be nullified by passing a credit entry of equal amount
in the System and that list of all such cases may be sent to tax authorities for necessary
verification and recovery, if any. Also, that where the taxpayer has paid the liability twice, he
may seek refund. GSTN had sought time up to 8.07.2022 for deployment of the said
functionality and therefore, the Law Committee recommended to extend the waiver of late
fee for delay in filing GSTR-4 for FY 2021-22 till 28.07.2022 and also, recommended to
extend the due date for filing of GST CMP-08 for the Ist quarter of FY 2022-23 till
31.07.2022.

The Council agreed with the recommendations of the Law Committee along with the

proposed draft Notifications. GSTN has also been asked to expeditiously resolve the
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issue of negative balance in Electronic Cash Ledger being faced by some of the

composition taxpayers.

Agenda Item 3 (xvi): Refund of accumulated ITC to Duty-Free Shops(DFS)

7.58 The Principal Commissioner, GST Policy Wing stated that the Hon’ble High Court of
Bombay in the case of M/s Flemingo Travel Retail Limited vs UOI vide order dated
7.10.2019 and Hon’ble High Court of Kerala in the case of CIAL Duty free and Retail
Services Ltd. Vs UOI vide order dated 22.09.2020 have held that supply of goods by Duty
Free Shops is in the nature of zero-rated supply and therefore, refund provisions as mentioned
in Section 54(3) of CGST Act, 2017 and Rule 89 of CGST Rules, 2017 are applicable.
However, the legal provisions including Rule 95A of CGST Rules, 2017 which were
implemented as per the recommendations of the GST Council, did not consider the supplies
made by Duty Free Shops to international passengers as zero-rated supplies as they were
based on the presumption that in case of sale by Duty Free Shops , it is the passenger who
was the exporter and not the Duty Free Shops. Therefore, there was a legal anomaly between
the law pronounced by the Hon’ble High Court of Bombay and Hon’ble High Court of
Kerala (duly accepted by the department) vis-a-vis the legal provisions. In view of this, there
was an imminent need to take suitable policy measures for correcting this legal anomaly for
the period since 01.07.2019, when rule 95A and related notifications were brought into effect.
It was desirable that rules and notifications be amended to align them with the decision of
Hon’ble High Courts to treat the supply of goods by Duty Free Shops to international

passengers as zero-rated supply.

7.59  However, for the future period, the issue was placed before the GST Council to
consider whether there was any need to amend the Act/ Rules for restricting the refund to
Duty Free Shops on account of supplies made by them to international passengers either at
Arrival Terminal or also in respect of sales made at Departure Terminal or both. The policy
measures/options were discussed by the Law Committee and the following recommendations

of the Law Committee were placed for deliberations and approval by the GST Council:

i. To align rules and notifications with the decision of Hon’ble High Courts to
treat the supply of goods by Duty Free Shops to outgoing international
passengers as zero-rated supply by:-
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