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Minutes of the 52"9 meeting of the GST Council held on 071 October, 2023

——
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The 52" meeting of the GST Council was held on 7 M October, 2023 under the
Chairpersonship of the Hon'ble Union Finance Minister, Smt. Nirmala Sitharaman at
Sushma Swaraj Bhawan, New Delhi. The list of Hon’ble Members of the Council who'
attended the meeting is at Annexure-1. The list of the officers of the Centre, States, Union
Territories, GST Council Secretariat and GSTN who attended the meeting is at Annexure-
2.

1.2 The following agenda items were listed for discussion in the 5ond meeting of the GST

Council:
TABLE OF CONTENTS
Sl. No. Agenda ltem

1 Confirmation of Minutes of GST Council Meetings:
i. 501" GST Council Meeting held on 11t July, 2023

ii. 51st GST Council Meeting held on 2"d August, 2023

2 Ratification of the Notifications, Circulars and Orders issued by the GST Council
and decisions of GST Implementation Committee for the information of the Council

% Issues recommended by the Law Committee for the consideration of the GST
Council

i. Alignment of provisions of the CGST Act, 2017 with the provisions of the
Tribunal Reforms Act, 2021 in respect of Appointment of President and
Member of the proposed GST Appellate Tribunals.

ii. Seeking clarity on various issues

a. Regarding taxability of personal guarantee offered by directors to the bank
against the credit limits/loans being sanctioned to the company.

b. Regarding taxability of corporate guarantee provided for related persons
including corporate guarantee provided by holding company to its
subsidiary company.

iii. Providing a special procedure for condonation of delay in filing of appeals
against demand orders passed until 31st March, 2023.

iv. Law amendment w.r.t. ISD as recommended by the GST Council in its
50th meeting

v. Clarification regarding restoration of provisionally attached property

vi. Clarification on various issues related to Place of Supply
vii. Agenda Note for issuance of clarification relating to export of services-
condition (iv) of the Section 2 (6) of the IGST Act 2017
viii. Amendment in Central Goods and Services Tax Rules, 2017 and GST
REG/PCT-FORM(s)

a. Incorporation of ‘One Person Company' in FORM GST REG 01 i.e.
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Application for Registration

b. Application for Enrolment as Goods and Services Tax Practitioner-
Amendment in FORM GST PCT-01

C. Application for cancellation of TCS and TDS registration- Enhancement in
Form GST REG-08 format for having options for cancellation of registration
against the request made by the TDS and TCS registered
persons

d. Amendment in rule 142 (3) of CGST Rules with respect to FORM GST
DRC-05

e. Amendment in FORM GSTR-8 to include late fee

ix. Clarification on the scope of the refund on account of inverted duty
structure in respect of supplies of certain construction services

Recommendations of the Fitment Committee for the consideration of the GST
Council

a) Recommendations made by the Fitment Committee for making changes in
GST rates or for issuing clarifications in relation to goods - Annexure-1

b) Issues where no change has been proposed by the Fitment Committee in
relation to goods - Annexure-I|

c) Issues deferred by the Fitment Committee for further examination in relation
to goods - Annexure-Il|

d) Agenda on Extra-Neutral Alcohol (ENA) (Agenda 4 (Part-ll) of Agenda
Volume-ll)

d) Recommendations made by the Fitment Committee for making changes in
GST rates or for issuing clarifications in relation to services - Annexure-IV

e) Issues where no change has been proposed by the Fitment Committee in
relation to services — Annexure-V (Including Agenda 4 (Part-11) of Agenda
Volume-I1)

f) Issues deferred by the Fitment Committee for further examination in relation
to services - Annexure-VI (Including Agenda 4 (Part-l) of Agenda Volume-Il)

i. Agenda on Extra-Neutral Alcohol (ENA)

ii. Issues deferred by the Fitment Committee for further examination in and
clarification for issues where no change has been proposed by the Fitment
Committee in relation to services

Performance Report of Competition Commission of India (CCl) for 1st quarter of
the F.Y 2023-24 along with Performance Reports of State Level Screening
Committee (SLSC), Standing Committee (SC) and Directorate General of Anti-
Profiteering (DGAP).

Ad-hoc Exemptions Order(s) issued under Section 25(2) of Customs Act, 1962
to be placed before the GST Council for information

Review of revenue position under Goods and Services Tax.

Any other agenda with the permission of the Chair:

4.
5.
6.
7
8.
CHAIRMAN'S
INITIALS
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Table Agenda:- Exemption from 5% IGST levy for foreign flag foreign going
vessels being operated by an entity not registered under GST in India when it
converts to coastal run

9. Agenda ltem 9 (Addendum to Agenda Volume-Il): Agenda Note for notifying
supplies and class of registered person eligible for refund under IGST route.

10. General discussion with the permission of the Chair

13 The Secretary to the GST Council (hereinafter called ‘The Secretary’), welcomed a
the Hon'ble Members of the Council and participating officers to the 52nd meeting of the GS
Council. He welcomed incoming Chairman of the Central Board of Indirect Taxes and Custom
(CBIC), Sh. Sanjay Kumar Agarwal to his first GST Council meeting as Chairman, CBIC.

1.4 The Secretary stated that the important agendas of the day pertained to setting up
of GST Tribunals and pending issues like taxability of Extra Neutral alcohol for deliberations
besides other Law Committee and Fitment Committee agendas and other routine agenda
items.

15 The Secretary requested the States who were yet to pass the amendments in
SGST/UTGST Acts corresponding to amendments in the CGST Act, 2017, IGST Act, 2017
pertaining to Casinos, Online Gaming and Horse racing to do so on priority as otherwise it
would lead to legal difficulties in revenue sharing with these States. He informed that thisg
matter was discussed in the Officers’ Meeting also a day before.

1.6 The Secretary sought the permission of the Chair to begin deliberations on each
agenda item and invited the Joint Secretary, GST Council Secretariat to take the Counci
through the agendas.

2. Agenda item 1: Confirmation of the Minutes of 50th meeting of the GST Counci
held on 11th July, 2023 and 51st meeting of the GST Council held on 2nd August, 2023

2.1 The Joint Secretary, GST Council Secretariat informed the Council that the State of
Kerala had requested for changes in in para 6.19 and para 12.12 of the Agenda ltem 5 (Second
Report of the Group of Ministers (GoM) on Casinos, Race Courses and Online
Gaming) of the draft Minutes of the 501 meeti ng of the GST Council as follows;

22 The State of Kerala had requested that para 6.19 and 12.12 of the minutes may be
redrafted as below:

6.19: The Hon'ble Member from Kerala raised concerns about the impact of taxing on the
basis of GGR mechanism on lotteries as it could lead to litigation. He stated that this
approach may affect the taxation of other actionable claims.

12.12 It may be noted that the proposal of Kerala is to set up 3 State Benches with locations
at Thiruvananthapuram, Ernakulam and Kozhikode. In the initial phase, as suggested in
this meeting, due to lesser pendency of cases, two benches even with half
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the members may be made functional at Thiruvananthapuram and Ernakulam. Since the
other areas in the state are quite far from these two locations, there may be provisions for
these benches to conduct sittings in other locations such as Kozhikode also to hear the
cases belonging to those locations.

2.3 The Council approved the changes suggested by the State of Kerala in para 6.19
and para 12.12 of the minutes of the 50th meeting of the GST Council.

Decision: The Council adopted the Minutes of the 50t h meeting of the GST Council held
on 11th July, 2023 and 51st meeting of the GST Council held on 2nd August, 2023
with changes as detailed in para 2.2 above.

3. Agenda Item 2: Ratification by the GST Council of the Notifications, Circulars and
Orders issued and decisions of GST Implementation Committee for the information of
the Council

3.1 The Joint Secretary, GST Council Secretariat took up the next agenda pertaining to
the Ratification of the Notifications, Circulars and Orders issued by the GST Council and
decisions of GST Implementation Committee for the information of the Council (Page 220-242
of the Volume-l). She stated that this agenda was discussed in the officers meeting held
yesterday and there was consensus on the same. She requested the Council to ratify the
Notifications, Circulars and Orders issued and take note of the decisions of the GST
Implementation Committee (GIC).

Decision: The Council ratified the Notifications, Circulars and Orders issued and took
note of the decisions of GST Implementation Committee.

4. Agenda ltem 3: Issues recommended by the Law Committee for the consideration
of the GST Council

4.1 The Secretary took up the next agenda for the consideration of the GST Council. He
informed that these agendas were discussed in the Officers’ meeting held on 6t of October
2023 and there was an agreement among the officers on most of the issues. The Principal

Commissioner, GST Policy Wing made the detailed presentation (attached as Annexure-3)
giving an over view of the recommendations made by the Law Committee, as well as the gist
of the discussions held in the Officers’ meeting.

Agenda Item 3(i): Alignment of provisions of the CGST Act, 2017 with the provisions
of the Tribunal Reforms Act, 2021 in respect of Appointment of President and Member
of the proposed GST Appellate Tribunals.

4.2 The Pr. Commissioner, GST Policy Wing, stated that vide the Finance Act, 2023,
amendments to section 109 and 110 of the CGST Act, 2017 were carried out in respect of
GST Appellate Tribunal (GSTAT) and the same were notified vide Notification No. 28/2023-
Central Tax dated 31st July, 2023. Subsequently, a proposal was sent by the Department of
Revenue to the Hon’ble Chief Justice of India with a request to Chair or to nominate a Judge
of the Supreme Court to Chair the Search-cum-Selection Committee (ScSC) to make

CHAIRMAN'S
INITIALS
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recommendations for appointment of Judicial Members and Technical Member (Centre) of
GSTAT and to nominate a retired Judge of Supreme Court or a retired Chief Justice of High
Court as a Member of ScSC. In response, the Registrar of Hon'ble Supreme Court of India
observed that certain provisions of the GST Appellate Tribunal regarding maximum age limit
for the posts of President and Members and the provision relating to eligibility of an Advocate
with a standing of 10 years at the Bar for appointment as a Judicial Member need to be
aligned with the Tribunal Reforms Act, 2021. Accordingly, the issue of alignment of the
provisions of GST Appellate Tribunal with the Tribunal Reforms Act & Tribunal (Condition of
Service) Rules, 2021, was placed before the Law Committee. Law Committee approved the
following amendments to section 110 of the CGST Act, 2017:

110. President and Members of Appellate Tribunal, their qualification,
appointment, conditions of service, etc.

1. A person shall not be qualified for appointment as—

(@):::(D)o.
(i)....

// —

ii. has been an advocate for ten years with substantial experience in litigation under
indirect tax laws in the Appellate Tribunal, Central Excise and Service Tax
Tribunal, State VAT Tribunals, by whatever name called, High Court or Supreme
Court;

(d)...
Provided

Provided that a person who has not completed the age of fifty years shall
notbe eligible for appointment as the President or the Member.

9. Notwithstanding anything contained in any judgment, order, or decree of any court or
any law for the time being in force, the President of the Appellate Tribunal shall hold
office for a term of four years from the date on which he enters upon his office, or until
heattains the age of seventy years, whichever is earlier and shall be eligible for re-
appointment for a period not exceeding two years.

10. Notwithstanding anything contained in any judgment, order, or decree of any courtor
any law for the time being in force, the Judicial Member, Technical Member (Centre) or
Technical Member (State) of the Appellate Tribunal shall hold office fora term of four
years from the date on which he enters upon his office, or until he attains the age of
sixty-seven years, whichever is earlier and shall be eligible for re-appointment for a
period not exceeding two years.

4.3 The Pr. Commissioner, GST Policy Wing, further stated that the issue was discussed
in officers’ meeting and agreed to. It was also noted in the Officers’ meeting that there would
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not be a need for any amendment in SGST Acts.

4.4 The Hon’ble Member from Delhi agreed to the change in age limit for the posts of
President and Members. She enquired about having advocates as Members in GSTAT as
earlier it was proposed to have only Judges and not advocates.

4.5 The Pr. Commissioner, GST Policy Wing clarified that Advocates will be eligible for
appointment as Judicial Members only and not as Technical Members in GSTAT to align it
with other Tribunals as pointed out by the Chief Justice of Hon’ble Supreme Court.

4.6 The Hon'ble Member from Bihar mentioned that even though they have reservations
about having advocates with 10 years of experience as Member, GSTAT, considering the
number of pending cases, and the need to establish the Tribunal without delay, they support
the proposal.

4.7 The Hon'ble Member from West Bengal supported the proposal pointing out that an
Advocate with 10 years of experience can even become Judge of the High Court and so
there should be no problem in selecting such Advocates as Judicial Members of the Tribunal.

4.8 The Hon’ble Member from Gujarat suggested that all processes and proceeding in
the GST Tribunal should be made online and portal-based including the Tribunal's hearings.
These measures will simplify and expedite the process and will increase the reach of the
Tribunal.

4.9 The Hon'ble Member from Tamil Nadu stated that though they agreed with the
extension of age limit of the President and Members, however, the Hon'ble Madras High Court
has considered exclusion of lawyers for consideration as members of GST Appellate Tribunal
is not ultra vires and the issue is before the Supreme Court, so it may be consideredby the
Council after the final verdict of the Hon'ble Supreme Court.

4.10  The Secretary informed that as per the decision of the Council, a letter was written to
the Hon’ble Supreme Court to nominate a Chairperson and a Member for the ScSC for
selecting the Technical and Judicial Members. In response to the letter, Office of the Chief
Justice of India pointed out that the present law for GSTAT is not aligned with the Tribunal
Reforms Act, 2021. Due to this, it could be subject to challenge and the Council may reconsider
the said issues. Therefore, the issue was brought before the Council.

4.1 The Hon’ble Chairperson stated that a letter had been received from Hon'ble
Supreme Court with regard to issue of selecting Advocates as Members of the GSTAT.
However, the Council may in future review its decision based on the judgement which would
be passed by the Supreme Court. She also welcomed the suggestion of Gujarat to make the
entire process online and portal-based.

Decision: The Council agreed with the said recommendations of the Law Committee
alongwith the proposal to make the processes of Tribunal online and portal-based.

Agenda Item 3(ii): Seeking clarity on various issues:

A . Regarding taxability of personal quarantee offered by directors to the bank against
the credit limits/loans being sanctioned to the company:

412 The Pr. Commissioner, GST Policy Wing stated that the services that are provided
by the director to a company by way of providing personal guarantee to banks/ financial
institutions in order to secure credit facilities even without any consideration, will fall under
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the category of supply of services. Therefore, the same was taxable under GST. However, as
per the mandate of RBI, as per Para

2.2.9 of RBI Master Circular RBI/2021-22/121 dated 9th November, 2021 regarding guidelines
relating to obtaining of personal guarantees of promoters, directors, other managerial
personnel, and shareholders of borrowing concerns, no consideration can be charged by the
director from the company for providing the bank guarantee for the purposeof sanctioning of
credit facilities to the said company and therefore, no transaction value can be attributed to
the said service being provided by the Director.

413 Accordingly, it appears that when no consideration is paid by the company to the
director in any form, directly or indirectly, for providing guarantee to the bank/ financial
institutes on their behalf, as per mandate of RBI, the open market value of the saidtransaction/
supply may be treated as zero. In such a scenario, the taxable value of the said supply as per
section 15 of the CGST Act, 2017 read with rule 28 of the CGST Rules, 2017, may be treated
as zero, and no tax may be payable on such supply of service by the directorto the company.
There may, however, be cases where the director, who had provided the guarantee, is no
longer connected with the management but continuance of his guarantee is considered
essential because the new management's guarantee is either not available or is found
inadequate or there may be other exceptional cases where the promoters, existing
directors, other managerial personnel, and shareholders of borrowing concerns are paid
remuneration/ consideration in any manner, directly or indirectly. In such cases, as per the
RBI guidelines provided in Para 2.2.9 (c) of RBI's Circular No. RBI/2021-22/121 dated 9th
November, 2021, remuneration can be paid to such directors/ guarantors for providing the
bank guarantee.

414 In all these cases, the taxable value of such supply of service may be the
remuneration/ consideration provided to such a person/ guarantor by the company, directly or
indirectly.

415 He stated that the Law Committee deliberated on the issue and recommended
issuing a circular to clarify the same as above.

B . Regarding taxability of corporate guarantee provided for related persons including
corporate quarantee provided by holding company to its subsidiary company.

416  The Pr. Commissioner, GST Policy Wing stated that providing corporate guarantee
between the related companies, including between ‘holding company' and ‘subsidiary
company’, even without any monetary consideration, in the course of furtherance of business,
is taxable supply as supply of services provided between related persons, as per Schedule |
of the CGST Act 2017. In such cases of supply of services between related persons, the
taxable value of the supply has to be determined as per Rule 28 of the CGST Rules, 2017
which is mainly based on the open market value of such supply or as per value of services of
like kind and quality or as per Rule 30 or 31 of CGST Rules, 2017. Field formations as well as
the taxpayers are finding it difficult to arrive at the open market value for such supply of
services under Rule 28 of CGST Rules, 2017 as corporate guarantees, unlike bank
guarantees, are specific and peculiar to a particular corporate group or company and therefore
external third-party comparisons may not be available or relatable. While in cases, where the
recipient is eligible for full input tax credit, as per the second proviso to the rule 28 of CGST
Rules, 2017, the value declared in the invoice, if any, shall be deemed to be
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the open market value of the said supply of services, however, in cases, where the recipient
is not eligible for full input tax credit, then there was difficulty in determining the open market
value.

417 The matter was deliberated by the Law Committee and the Law Committee
recommended to provide for specific valuation rule for such supply of services by inserting
following sub-rule (2) in Rule 28 of CGST Rules, 2017:

28. Value of supply of goods or services or both between distinct or related persons,
other than through an agent. -

2. Notwithstanding anything contained in sub-rule (1), the value of supply of services
by a supplier to a recipient who is a related person, by way of providing corporate
guarantee to any banking company or financial institution on behalf of the said
recipient, shall be deemed to be one per cent of the amount of such guarantee
offered, or the actual consideration, whichever is higher.

4.18 The Law Committee also recommended to clarify the applicability of the proposed
sub-rule (2) of the rule 28 of CGST Rules, 2017 vide a circular.

Decision: The Council agreed with the said recommendations of the Law Committee,
along with draft Circular

Agenda Item 3(iii}): Providing a special procedure for condonation of delay in filing of
appeals against demand orders passed until 31 st March, 2023.

4.19 The Pr. Commissioner, GST Policy Wing stated during the initial years of
implementation of GST, a number of appeals against demand orders could not be filed
within the specified time period i.e., within the limitation period of three months under Section
107(1) of the CGST Act, 2017 and the permissible delay condonation period of one month u/s
Section 107(4) of the CGST Act, 2017 due to various reasons. The law prescribes the common
portal as the valid mode of service of notices and orders and no physical service of these
notice/orders was made mandatory. In many cases, the common portal was not accessed by
the taxpayers and hence taxpayers were not aware of the notices/ orders issued to them
through the common portal. In many cases, the email ID or mobile numbers used belonged to
CAs or tax practitioners. It had also resulted in losing track of orders/notices served on
common portal/email. Many of the taxpayers came to know about demand orders only upon
initiation of recovery proceedings under section 79 of the CGST Act, 2017 i.e., after lapse of
time prescribed for filing of appeals. Many of these appeals filed beyond the specified time
period are either pending with the appellate authorities or were rejected earlier for non-
adherence to time period specified under Section 107(1) of the CGST Act, 2017. At the
same time, the recovery books of the authorities are bulging without sufficient recovery. As the
appeals are likely to be rejected even if they are filed, in view of limited power of the appellate
authority to condone any delays, the pre-deposit amount is also not being realized in the
books of the government. If such appeals are allowed by condoning the delay, then a large
number of such taxpayers are likely to come forward and pay the pre-deposit amount. It is
also to be mentioned that due to the non-constitution of GST Appellate Tribunals, the only
remedy available to the taxpayers was approaching the Hon'ble High Courts, which might not
be always possible for small and medium taxpayers.
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Law Committee recommended providing a special procedure under section 148 of CGST
Act, for taxable persons to file appeal till 31 St December 2023, who could not file an appeal
under section 107 of the said Act against the order passed on or before the 31st day of March,
2023 by the proper officer under section 73 or 74 of the said Act and the taxable persons
whose appeal against the said order was rejected solely on the grounds that the said
appeal was not filed within the time period specified in sub-section (1) of section 107, subject
to the condition of payment of an amount of pre-deposit of 12.5% of the tax under dispute by
the said person, out of which atleast 20% (i.e. 2.5% of the tax under dispute) should be debited
from Electronic Cash Ledger. He also informed that this was agreed to in the Officers’ meeting
held on 6! h October 2023, however, it was recommended in the officers’ meeting that time for

filing may be kept as 315t January 2024, instead of 31 St December 2023, in the said special
procedure for providing more time to the taxpayers.

MINUTE BOOK

4.20 The Hon’ble Member from Uttar Pradesh expressed his agreement with the proposal.

4.21 The Hon’ble Member from Tamil Nadu agreed that the proposal is a welfare
measure towards the traders but also raised his concern that it will reopen the cases of the
past six years involving arrears. He also informed that Tamil Nadu has taken various measures
for collecting GST arrears and if amnesty is given, it will retard their collection drive. He further
suggested that the amnesty should be given in such a way that interests of revenue are
properly balanced with interests of taxpayers and for that pre-deposit may be set at 20%.

4.22 The Hon'ble Member from Maharashtra supported the recommendation of the Law
Committee stating that Maharashtra has more than 13,900 assessment orders against which
recovery is due. This measure will give an opportunity to taxpayers to file appeal while helping
in recovery of arrears through pre-deposit.

4.23 The Hon’ble Member from Goa stated that considering the various technical
difficulties faced by taxpayers during initial period of GST, one-time amnesty of filing of
appeal by condonation of delay for order passed till 31st March, 2023 may be given till 31St
March, 2024. The measure will not result in loss of revenue as correct demand will be
assessed after the appeal is heard and decided by the appellate authority on merits.

424  The Secretary clarified that the amnesty given is one-time measure and moreover,
the taxpayers have to pay an additional amount of 2.5% of the disputed amount as pre- deposit
in cash. He further clarified that the time period of condonation of delay for filing

appeal of orders passed upto 31st March, 2023 in respect of cases pertaining to 2017-18
may seem long but many States have passed the adjudication orders as late as July 2022 or
December 2022 on account of Covid.

Decision: The Council agreed with the said recommendations of the Law Committee,
as modified as per discussions in Officers’ meeting, along with draft Notification.

Agenda ltem 3(iv): Law amendment w.r.t. ISD as recommended by the GST Council in
its 50th meeting.

4.25 The Pr. Commissioner, GST Policy Wing, stated that the GST Council in its 50th
meeting recommended that ISD procedure as laid down in Section 20 of Central Goods and
Services Tax Act, 2017 read with rule 39 of Central Goods and Services Tax Rules, 2017

CHAIRMAN'S
INITIALS
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may be made mandatory prospectively for distribution of ITC in respect of input services
procured by Head Office (HO) from a third party but attributable to both HO and Branch
Office (BO) or exclusively to one or more BOs. Further, ITC on account of input services
received from a third party, where such input services are liable to tax on reverse charge basis,
should also be required to be distributed through ISD route. Further, the Council authorized
the Law Committee to formulate the requisite law amendments. The Council also
recommended that the manner of distribution of ISD credit as provided in section 20 of
CGST Act 2017 does not require amendment at present.

4.26 Accordingly, the Law Committee recommended the following amendment in clause
(61) of section 2 of the CGST Act, 2017 i.e. definition of ISD:

‘(61) “Input Service Distributor” means an office of the supplier of goods or services or both
which receives tax invoices towards the receipt of input services, including invoices in respect
of services liable to tax under sub-sections (3) or (4) of Section 9, for or on behalf of a distinct
person or distinct persons, as specified in section 25 and who is liable to distribute the input
tax credit in respect of such invoices in terms of section 20.

4.27 Further, Law Committee recommended that section 20 of CGST Act 2017 may be
substituted to explicitly mandate distribution of the common credit including with credit
pertaining to common input services which are liable to tax on reverse charge basis, as under:

“20.(1) Any office of the supplier of goods or services or both which receives tax invoices
towards the receipt of input services, including invoices in respect of services liable to tax
under sub-sections (3) or (4) of Section 9, for or on behalf of a distinct person or distinct
persons as specified in section 25, shall be required to be registered as Input Service
Distributor under clause (viii) of section 24 of this Act and shall distribute the input tax credit
in respect of such invoices.

2. The Input Service Distributor shall distribute the credit of central tax or integrated tax
charged on invoices received by him, including the credit of central or integrated tax in respect
of services subject to levy of tax under sub-section (3) or (4) of Section 9 paid by a distinct
person, registered in the same State as the saidlnput Service Distributor, in such manner,
within such time and subject to such restrictions and conditions as may be prescribed.

3. Thecredit of central tax shall be distributed as central tax or integrated tax and integrated
tax as integrated tax or central tax, by way of issue of a document containing the amount of
input tax credit being distributed in such manner as maybe prescribed.

Pari-materia amendments would also be required in the SGST Act.

428 In view of the aforesaid amendment in Section 20 of CGST Act 2017, the Law
Committee also recommended that the methodology for distribution of credit may be
incorporated in rule 39 of the CGST Rules 2017 as follow:

39. Procedure for distribution of input tax credit by Input Service Distributor-

a. the input tax credit available for distribution in a month shall be distributed in the
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same month and the details thereof shall be furnished in FORM GSTR-6 in
accordance with the provisions of Chapter VIII of these rules;

. the amount of the credit distributed shall not exceed the amount of credit availablefor

distribution;

. the credit of tax paid on input services attributable to a recipient of creditshall be

distributed only to that recipient;

. the credit of tax paid on input services attributable to more than one recipient of credit

shall be distributed amongst such recipients to whom theinput service is attributable
and such distribution shall be pro rata on the basis of the turnover in a State or
turnover in a Union territory of such recipient, during the relevant period, to the
aggregate of the turnover of all such recipients to whom such input service is
attributable and which are operational in the current year, during the said relevant
period;

. the credit of tax paid on input services attributable to all recipients of credit shall be

distributed amongst such recipients and such distribution shall be pro rata on the basis
of the turnover in a State or turnover in a Union territory of such recipient, during the
relevant period, to the aggregate of theturnover of all recipients and which are
operational in the current year, during the said relevant period;

the input tax credit that is required to be distributed in accordance with the provisions
of clause (d) ahd (e) to one of the recipients "R1", whether registered or not, from
amongst the total of all the recipients to whom input tax credit is attributable, including
the recipient(s) who are engaged in making exempt supply, or are otherwise not
registered for any reason, shallbe the amount, "C1", to be calculated by applying the
following formula -

Ci=(tq/T)xC
where,
"C" is the amount of credit to be distributed,

"t; "Is the turnover, as referred to in clause (d) and (e), of

person Ry during the relevant period, and

“T" is the aggregate of the turnover, during the relevant period, of
all recipients to whom the input service is attributable in
accordance with the provisions of clause (d) and (e);

the Input Service Distributor shall, in accordance with the provisions of clause (d) and
(e), separately distribute the amount of ineligible input tax credit (ineligible under
the provisions of sub-section (5) of section 17 or otherwise) and the amount of eligible
input tax credit;

the input tax credit on account of central tax, State tax, Union territory tax and
integrated tax shall be distributed separately in accordance with the provisions of
clause (d) and (e);

the input tax credit on account of integrated tax shall be distributed as input tax credit
of integrated tax to every recipient;

Page 11 of 117

Minutes of 52nd GST Council Meeting

CHAIRMAN'S

INITIALS




MINUTE BOOK

j. the input tax credit on account of central tax and State tax or Union territory tax
shall-

i. in respect of a recipient located in the same State or Union territory in
which the Input Service Distributor is located, be distributed as input tax credit
of central tax and State tax or Union territory tax respectively;

ii. in respect of a recipient located in a State or Union territory other than that of
the Input Service Distributor, be distributed as integrated tax and the amount
to be so distributed shall be equal to the aggregate of the amount of input tax
credit of central tax and State tax or Union territory tax that qualifies for
distribution to such recipient as referred to in clause (d) and (e);

k. the Input Service Distributor shall issue an invoice, as prescribed in sub-rule (1) of rule
54, clearly indicating in such invoice that it is issued only for distribution of input tax =
credit;

I. the Input Service Distributor shall issue an Input Service Distributor credit note, as
prescribed in sub-rule (1) of rule 54, for reduction of credit in case the input tax credit
already distributed gets reduced for any reason;

m. any additional amount of input tax credit on account of issuance of a debit note to an
Input Service Distributor by the supplier shall be distributed in the manner and subject to
the conditions specified in clauses (a) to (j) and the amount attributable to any recipient
shall be calculated in the manner provided in clause (f) and such credit shall be
distributed in the month in which the debit note is included in the return in FORM GSTR-
6;

n. any input tax credit required to be reduced on account of issuance of a credit noteto
the Input Service Distributor by the supplier shall be apportioned to each recipient in
the same ratio in which the input tax credit contained in the original invoice was
distributed in terms of clause (f), and the amount so apportioned shallbe-

i. reduced from the amount to be distributed in the month in which the credit
note is included in the return in FORM GSTR- 6; or

ii. added to the output tax liability of the recipient where the amount so
apportionedis in the negative by virtue of the amount of credit under
distribution being less than the amount to be adjusted.

CHAIRMAN'S
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(1A) For the distribution of credit in respect of input services, attributable to one or
more distinct persons, subject to levy of tax under sub-section (3) or (4)of Section 9, a
registered person, having the same PAN and State code as an Input Service
Distributor, may issue an invoice or, as the case may be, a credit ordebit note as per the
provisions of sub-rule(1A) of rule 54 to transfer the credit of such common input
services to the Input Service Distributor, and such credit shallbe distributed by the said
Input Service Distributor in the manner as provided in sub-rule (1).
2. If the amount of input tax credit distributed by an Input Service Distributor is
reduced later on for any other reason for any of the recipients, including that it wasdistributed to
a wrong recipient by the Input Service Distributor, the process specified in clause (n) of sub-rule
(1) shall apply, mutatis mutandis, for reduction of credit.
3. Subject to sub-rule (2), the Input Service Distributor shall, on the basis of the Input
Service Distributor credit note specified in clause (I) of sub-rule (1), issue an Input Service
Distributor invoice to the recipient entitled to such credit and include the Input Service Distributor
credit note and the Input Service Distributor invoice in thereturn in FORM GSTR-6 for the month
in which such credit note and invoice was issued.

MINUTE BOOK

Explanation. — For the purpose of this rule—

i. the term “relevant period” shall be—

a. if the recipients of credit have turnover in their States or Union territories in
the financial year preceding the year during which credit is to be distributed
the said financial year; or

b. if some or all recipients of the credit do not have any turnover in their States
or Union territories in the financial year preceding the year during which the
credit is to be distributed, the last quarter for which details of such turnover
of all the recipients are available, previous to the month during which credi
is to be distributed;

ii. the expression “recipient of credit” means the supplier of goods or services or botH
having the same Permanent Account Number as that of the Input Service
Distributor;

iii. the term “turnover”, in relation to any registered person engaged in the supply of
taxable goods as well as goods not taxable under this Act, means the value of
turnover, reduced by the amount of any duty or tax levied under entries 84 and
92A of List | of the Seventh Schedule to the Constitution and entries 51 and 54 of
List Il of the said Schedule.”

4.29  Accordingly, the recommendations of the Law Committee for amendments in CGST
Act and CGST Rules have been placed before Council for approval.

Decision: The Council agreed with the said recommendations of the Law Committee.

Agenda ltem 3(v): Clarification regarding restoration of provisionally attached
property.

4.30 The Pr. Commissioner, GST Policy Wing took up the next agenda regarding
provisional attachment of the property of the taxpayers. He stated that Section 83(2) of
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CGST Act, 2017 states that the provisional attachment shall cease to have effect after the
expiry of a period of one year from the date of the order i.e. provisional attachment order in the
form of FORM GST DRC-22. However, as per Rule 159(2) of CGST Rules, 2017, provisional
attachment of a property shall be removed only on the written instructions from the
Commissioner to that effect. But, even after completion of 1 year, the property is not released
as the banks and other agencies with which the property is provisionally attached unless they
receive written instructions from the Tax Authorities. Therefore, it appeared that the CGST
Rules, 2017 were not in alignment with the CGST Act, 2017. This misalignment between Rules
and Act was observed by the Hon'’ble Delhi Court in the case of M/s Balaji Enterprises vs. Pr.
ADG, DGGI and therefore, the Hon'ble Court had ordered to adopt a procedure for defreezing
the bank accounts.

4.31 He mentioned that the issue was deliberated by the Law Committee and the Law
Committee recommended amendment in sub-rule (2) of rule 159 of CGST Rules and in FORM
GST DRC-22, as below to align the provisions of CGST Rules with that of section 83 of CGST
Act..

Amendment in sub-rule (2) of Rule 159:

To insert the words “or on expiry of a period of one year from the date of issuance of order in
FORM GST DRC-22, whichever is earlier ,” after the words “to that effect”, to clearly provide
that order issued under FORM GST DRC-22 shall cease to have effect after expiry of period
of one year from the date of issuance.

Amendment in FORM GST DRC-22:

To insert the words “This order shall cease to have effect, on the date of issuance of order
in FORM GST DRC-23 by the Commissioner, or on the expiry of a period of one year from the
date of issuance of this order, whichever is earlier.”

4.32 He mentioned that after these amendments, order of provisional attachment would
be valid for maximum period of one year and such order shall cease to have effect after expiry
of one year from the date of issuance. He also added that these recommendations of Law
Committee were discussed and agreed to in the officers' meeting. However, it was also
recommended in the officers’ meeting that officers may be issued alerts in respect of all such
provisionally attached orders where they are nearing the completion of one year so that if
any action needs to be taken by the concerned officer then the same could be done well before
the lapse of the time limit. GSTN was requested to provide the said functionality onthe
system so that officers could be alerted about the time limit of expiry of one year of provisional
attachment order.

Decision: The Council agreed with the recommendations of the Law Committee,
including the recommendations of the officers in the officers’ meeting, along with
proposed amendment in sub-rule (2) of Rule 159 of CGST Rules, 2017 and Form GST
DRC-22.

Agenda ltem 3(vi): Clarification on various issues related to Place of Supply.

433  The Pr. Commissioner, GST Policy Wing informed that the next agenda is regarding
issuance of a clarificatory circular on ‘Place of Supply’ in respect of three kinds of supply of
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services as discussed below.

A. Clarification regarding place of supply of services of transportation of goods
by mail or courier when either supplier or recipient of service is located outside
India

4.34 Law Committee recommended that a Circular may be issued to clarify that in
respect of supply of services of for transportation of goods, including by way of mail or courier,
in all cases where location of supplier of services or location of recipient of services is outside
India, the place of supply is to be determined as per sub-section (2) of section 13 of the IGST
Act, i.e. in cases where location of recipient of services is available, the place of supply of such
services shall be the location of recipient of services and in cases where location of recipient
of services is not available in the ordinary course of business, the place of supply shall be the
location of supplier of services. This shall help in aligning the treatmentfor supply of services
of transportation of goods, other than by way of mail and courier, with that of supply of services
of transportation of goods by way of mail or courier services, in cases where supplier or
recipient is located outside India and will remove any ambiguities that may arise in
interpretation or otherwise.

B. Clarification regarding place of supply for services in respect of advertising sector

4.35 The Pr. Commissioner, GST Policy Wing further explained the two scenarios
differentiating the supply of services of advertising through hoarding:

(i)  There may be a case wherein there is supply (sale) of space on the hoarding/ structure
(immovable property) belonging to vendor to the client/advertising company for display of their,
advertisement on the said hoarding/ structure. As per section 12(3)(a) of IGST Act, the place
of supply of services directly in relation to an immovable property, including services provided
by architects, interior decorators, surveyors, engineers and other related experts or estate
agents, any service provided by way of grant of rights to use immovable property orfor
carrying out or co-ordination of construction work shall be the location at which the immovable
property is located. Therefore, the place of supply of service provided by way of supply of sale|
of space on hoarding/ structure for advertising or for grant of rights to use the hoarding/
structure for advertising in this case would be the location where such hoarding/ structure is
located.

(i)  There may be cases where the advertising company wants to display its advertisement
on hoardings/ bill boards at a specific location availing the services of a vendor. The
responsibility of arranging the hoardings/ bill boards and display of advertisement on the said
location lies with the vendor and during this entire time of display of the advertisement, the
vendor is in possession of the hoarding/structure at the said location on which advertisement
is displayed whereas the advertising company is not occupying the space or the structure.
As there is no supply (sale) of space on the hoarding/ structure (immovable property)belonging
to vendor to the client for display of their advertisement on the said display board/structure, it
does not amount to sale of advertising space. Also, as there is no supply (sale) of rights to use
the structure (immovable property) belonging to vendor to the other person to use for any
purpose, it does not amount to supply by way of grant of rights to use immovable property.
Therefore, such services provided by the Vendor to Advertiser are purely in the nature of
advertisement services in respect of which Place of Supply should be determined in terms of
Section 12(2) of IGST Act, 2017 according to which place of recipient (Advertiser) is the
Place of Supply and nature of transaction as to whether inter-

Page 15 of 117

Minutes of 52nd GST Council Meeting

CHAIRMAN'S

INITIALS




MINUTE BOOK

CHAIRMAN'S

INITIALS

state or intra-state shall be decided accordingly.

4.36 The Hon'ble Member from Goa raised his concern that in services connected to
‘Immovable Property’ like the services of architect and engineer or stay in hotel, the place of
supply in such cases is where the land is located and the GST goes to the state where the
land property is situated irrespective of B2C or B2B supplies. Similarly, if any GST is collected
on advertising through hoarding, then GST should go to the state where thehmdygis located.
Hence for advertising through hoarding, place of location of hoarding should be considered as
‘Place of Supply'.

4.37 The Pr. Commissioner GST Policy Wing mentioned that the concern of the
Hon’ble Member from Goa has been addressed in the proposed circular, wherein it has been
clarified that where the hoarding is taken on rent by the advertiser, the place of supply is the
place of location of hoarding.

C. Place of supply in case of supply of the “co-location services”

4.38 Co-location services are in the nature of “Hosting and information technology (IT)
infrastructure provisioning services” (S. No. 3 of Explanatory notes of SAC-998315). Such
services do not appear to be limited to the passive activity of making immovable property
available to a customer as the arrangement of the supply of colocation services not only
involves providing of a physical space for server/network hardware along with air conditioning,
security service, fire protection system and power supply but it also involves thesupply of
various components of ‘Hosting and information technology (IT) infrastructure provisioning
services’ like network connectivity, backup facility, firewall services, and monitoring and
surveillance service for ensuring continuous operations of the servers and related hardware,
etc. In such cases, supply of colocation services cannot be considered as the services of
supply of renting of immovable property. Therefore, the place of supply of the colocation
services shall not be determined by the provisions of clause (a) of sub-section (3) of Section
12 of the IGST Act but the same shall be determined by the default place of supply
provision under sub- section (2) of Section 12 of the IGST Act i.e. location of recipientof co-
location service.

4.39 However, in cases where the agreement between the supplier and the recipient is
restricted to providing physical space on rent along with basic infrastructure, without
components of Hosting and Information Technology (IT) Infrastructure Provisioning services
and the further responsibility of upkeep, running, monitoring and surveillance, etc. of the
servers and related hardware is of recipient of services only, then the said supply of services
shall be considered as the supply of the service of renting of immovable property under
provisions of clause (a) of sub-section (3) of Section 12 of the IGST Act.

Decision: The Council agreed with the recommendations of the Law Committee along
with the proposed Circular.

Agenda Item 3(vii): Agenda Note for issuance of clarification relating to export of
services- condition (iv) of the Section 2 (6) of the IGST Act 2017.

4.40 The Pr. Commissioner, GST Policy Wing informed that doubts were raised by
trade and industry associations on the issue that export remittances realized in INR into
Special Vostro accounts are being denied the benefit of exports by some of the tax authorities
by taking a view that the remittances received by taxpayer in ‘INR’ in such Vostro accounts
are not permitted by RBI for the purpose of consideration of supply of services as
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export of services as per provisions of clause (6) of section 2 of IGST Act, 2017. Therefore,
the refunds of ITC are being denied to the exporters by such tax authorities claiming that the
said exporter has not realized export proceeds in convertible foreign exchange and
accordingly, the conditions for qualifying as export under clause (6) of section 2 of IGST Act,
2017 are not fulfilled.

4.41 Sub-clause (iv) of Section 2(6) of the IGST Act, 2017 requires that for a supply of
service to qualify as export of service, the payment for such service should be received by
the supplier of service in convertible foreign exchange or in Indian rupees wherever permitted
by the Reserve Bank of India. On perusal of the provisions of RBI's A.P. (DIR Series) Circular
No.10 dated 11th July, 2022 & Para 2.52 (d) of the Foreign Trade Policy (FTP) 2023, it appears
that the conditions of the said sub-clause are fulfilled when the Indian exporters, undertaking
exports of services, are paid the export proceeds in INR from the balances in the designated
Special Vostro Account of the correspondent bank of the partner trading country in terms of
Regulation 7(1) of Foreign Exchange Management (Deposit) Regulations, 2016, as mandated
by RBI's A.P. (DIR Series) Circular No.10 and reiterated further in Foreign Trade Policy, 2023.
Law Committee has therefore recommended that it may be clarified through a Circular that the
condition of sub-clause (iv) of Section 2(6) of the IGST Act, 2017 will be considered to be
fulfilled when the Indian exporters, undertaking exports of services, are paid the export
proceeds in INR from the balances in the designated Special Vostro Account.

Decision: The Council agreed with the recommendations of the Law Committee along
with the proposed Circular.

Agenda 3 (viii). Amendment in Central Goods and Services Tax Rules, 2017 and GST
REG/PCT — FORM(s)

4.42 The Principal Commissioner, GST Policy Wing stated that the agenda pertains to
few minor procedural changes to align GST REG/PCT-FORMS(s) and amendments in the
CGST Rules, 2017, which have been recommended by the Law Committee. The amendments
proposed are as follows:

A. Incorporation of ‘One Person Company’ in FORM GST REG 01 i.e.
Application for Registration

443 The registration application process for certain business types requires a selection of
the ‘Constitution of Business' from a dropdown in Part B of FORM GST REG-01 i.e. Application
for Registration. A recent change on the portal made it mandatory for applicants to provide
details of at least two Partners/Promoters in certain specific categories of ‘Constitution of
Business'. However, there was no option for the category of ‘One Person Company’ applicants
in the dropdown. To address this issue, an advisory was issued by GSTN advising ‘One
Person Company' applicants to select 'Others’ in the dropdown and specify ‘One Person
Company’ in a text field to complete the registration process.

4.44 Therefore, it was proposed to make available in Part B of FORM GST REG-01 as
well as on portal in the ‘Constitution of Business' tab, an option of ‘One Person Company’,
so that one can apply as ‘One Person Company’'. With this option, the system will allow the
applicant to fill in the details of the single member or owner and to submit the application
successfully on system.

B. Application for Enrolment as Goods and Services Tax Practitioner- Amendment
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in Form GST PCT-01.

4.45 Rule 83(1) of the CGST Rules stipulates the conditions for enrolment as Goods
and Services Tax practitioner by any person. It was recommended that necessary changes
are required to be made on the portal as well as in Part-B of Form GST PCT-01 inline with the
rules as below:

a. Certificate of Practitioner is not required for CA/ICWAICS as per the rules.

b. Option related to Graduate or Post Graduate in Law and Higher Auditing is not available
in notified form and the portal and needs to be inserted.

c. Option related to any other examination notified by Government is also not available in
notified form and the portal and needs to be inserted.

d. Deleting the option of “Advocate” as it is not aligned with the existing rules.

C. Application for cancellation of TCS and TDS registration- Enhancement in Form
GST REG-08 format for having options for cancellation of registration against the
request made by the TDS and TCS registered persons.

4.46 Rule 12(3) of the CGST Rules was amended vide Notification No. 26/2022- CT
dated 26.12.2022. This amendment allows tax officers to accept TDS/TCS taxpayers' requests
for registration cancellation via email or manual submission and issue cancellation orders in
FORM GST REG-08. Presently, the tax officers are issuing Order of cancellation of
Registration as Tax Deductor at Source or Tax Collector at Source in FORM GST REG-08
for suo-moto cancellation of registration alone, with no separate format for self-cancellation
applications.

4.47 A recommendation has been made to amend FORM GST REG-08 to specifically
provide for cancellation of registration upon request by TCS/TDS taxpayers. Additionally,
has been recommended to rephrase and align the cancellation reasons in FORM GST REG-
08 with those in FORM GST REG-19, as per the CGST (5th Amendment) Rules, 2022, for
improved clarity.

D. Amendment in rule 142 (3) of the CGST Rules with respect to FORM GST DRC-
05

4.48 A recommendation has been made to remove the anomaly between rule 142(3)
and FORM GST DRC-05, by substitution of the words “intimation” instead of “order” in rule
142(3) with respect to FORM GST DRC-05.

E. Changes in FORM GSTR-8 to include late fee

4,49 Section 47 of the CGST Act has been inter alia amended vide Finance Act, 2022
and the said amendment has been notified w.e.f. 01.10.2022 vide Notification No. 18/2022-
Central Tax dated 28.09.2022. The amendment envisages that the late fee on delayed
furnishing of return in FORM GSTR-8 under section 52 of the CGST Act, 2017 by e-commerce
operators, should also be levied from the date of implementation of the aforesaid amendment.
Since, existing FORM GSTR-8 does not contain late fee table, it has been recommended to
make requisite changes in FORM GSTR-8 as per the agenda note.
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Decision: The Council agreed with the recommendations of the Law Committee in
MINUTE BOOK Agenda Iltem 3(viii) along with the amendments in said rule and said Forms.

Agenda Item 3(ix): Subject: Clarification on the scope of the refund on account of
inverted duty structure in respect of supplies of certain construction services.

4.50 The Pr. Commissioner, GST Policy Wing presented the agenda and stated that
the issue pertained to Notification No. 15/2017-Central Tax (Rate), dated 28.06.2017, whereby
refund of unutilized input tax credit was restricted in respect of supplies specified in item 5(b)
of Schedule Il of the Act.

4.51 Field formations have sought clarification regarding the applicability of Notification
No. 15/2017-Central Tax (Rate), dated 28.06.2017, concerning refund applications for
services involving the construction of bridges and roads, among others.

452 Some field formations consider roads and bridges as "civil structures" falling
under item 5(b) of Schedule Il of the CGST Act, 2017, and assert that refund of accumulated
credit on account of inverted duty structure is restricted by this notification for such services.

453 On the contrary, other field formations argue that the construction of roads and
bridges is not covered by item 5(b) but rather they fall under works contract services as per
Item 6(a) of Schedule Il of the CGST Act, 2017 and therefore, there is no restriction on
refund of accumulated credit for inverted duty structure in the case of such supply of services
under Notification No. 15/2017-Central Tax (Rate), dated 28.06.2017.

4.54 Accordingly, clarification is needed to resolve this interpretation discrepancy .

4.55 The Pr. Commissioner, GST Policy Wing informed that the issue had been
thoroughly discussed by the Law Committee in its meeting, wherein two differing views
emerged. The first perspective, which was held by the majority of members, posits that the|
construction of bridges and roads does not fall within the purview of item 5(b) of Schedule Il of
the CGST Act, 2017. It was argued that constructions of bridges and roads etc. are not
intended for the purpose of sale, and item 5(b) of the said Schedule primarily pertains to real
estate transactions where the supply includes the value of land and is meant for sale.
According to this view, there is no restriction on refund of accumulated credit for inverted
duty structure concerning such services under Notification No. 15/2017-Central Tax (Rate)
dated 28.06.2017 and the same can be clarified through a circular.

4.56 Conversely, the opposing viewpoint, held by the State of Karnataka, contends
that the construction of bridges and roads, among other similar structures, shall be categorized
as "civil structures" falling under item 5(b) of Schedule |l of the CGST Act, 2017. Accordingly,
it is argued that the refund of accumulated credit should be denied for such services.

4.57 He further apprised the Council that during the Officer's meeting held on
06.10.2023, the majority of the States concurred with the first view. However, a few states,
including Karnataka, Punjab, Haryana, Tamil Nadu, Uttar Pradesh, Kerala, and Jammu &
Kashmir, held a divergent view favoring the second perspective. This situation hasg
necessitated detailed discussions by the Council so as to reconcile these differing
interpretations to achieve clarity and uniformity.

4.58 The Hon'ble Member from Maharashtra emphasized the need to distinguish the
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construction of roads and bridges from the real estate sector, as special concessions had been
granted to the real estate sector, which is not the case for the construction of roads andbridges.
Therefore, he stated that the refund of accumulated credit should not be restricted for
construction of roads and bridges.

4.59 The Hon'ble Member from Karnataka highlighted that Notification No. 15/2017-
Central Tax (Rate), dated 28.06.2017, restricted the refund of unutilized input tax credit
concerning supplies specified in item 5(b) of Schedule Il of the Act. He stated that item 5(b)
of Schedule |l encompasses 'civil structures,' and the Act does not provide a specific definition
for this term. However, he provided a common definition of 'civil structure,' explaining that it
refers to engineered constructions that serve various purposes in society. These structures
are designed to support infrastructure, transportation, utilities and public services.

Examples of civil structures include bridges, dams, highways, tunnels, airports, sewage
treatment plants, and water supply systems. He argued that since all engineered constructions
used for public purposes, like bridges and roads, fall under the category of civilstructures, they
should not be eligible for refund. Furthermore, he informed the Council that the State of
Karnataka has been following this practice consistently, with most assesses complying, except
for one who is litigating the matter in the High Court. The Memberstressed that there have
been no significant challenges, and the implementation has been smooth. He asserted that in
their interpretation, item 5(b) of Schedule Il of the Act encompasses more than just the real
estate sector. They contended that the entry comprisesindependent components and is
inclusive in nature. This inclusivity implies that this entry extends beyond real estate and is not
limited to the sector. He stated that it may not be appropriate to dilute the Notification through
a clarification and any changes should be made by amending the Notification rather than
through a clarification. He cited the Hon'ble Supreme Court ruling, ameong various others, as
held in Commissioner of Sales Tax, Uttar Pradesh, Lucknow v. Parson Tools & Plants Kanpur
(1975), highlighting a para from the ruling that:

‘the language of which is otherwise plain and unambiguous, the Court is not competent to
supply the omission by engrafting on it or infroducing in i, under the guise of interpretation, by
analogy or implication, something what it thinks to be. A general principle of justice and equity.
To do so, would be entrenching upon the preserves of Legislature’.

4.60 The Hon'ble Member from Karnataka stated that all notifications are placed in the
Parliament and State Legislatures for approval, and any attempts to modify them through
clarifications would constitute an encroachment into the legislature's domain. He also
highlighted that issuing a clarification would have revenue implications for the State, though
exact calculations had not been performed. He estimated a potential revenue outgo of
approximately Rs 1000 crore for the State of Karnataka. He raised the issue whether the State
would be compensated for this revenue loss resulting from the refund of accumulated credit
as it pertains to protected revenue era.

4.61 The Hon’ble Chairperson acknowledged the Member's perspective and proposed it
for the Council's consideration. She agreed with the Member's argument that there might not
be a necessity to define the term "civil structure" used in item 5(b) of Schedule I, to provide
clarity as to whether the term “civil structure” in item 5(b) of Schedule Il includes bridges or
not. However, she pointed out that the Law Committee's intent seemed to be more focused
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on including only real estate structures in item 5(b) of Schedule Il and in the notification by
using clarification route. She expressed her concern that if the Law Committee's intention was
to exclusively include real estate structures only in item 5(b) or in the restriction in the said
Notification, it should have been formulated the Law/ Notification more explicitly, rather than
taking a circuitous route through the clarification.

4.62 The Secretary clarified that it appeared that the provisions were made to restrict
accumulated credit for the real estate sector. However, the inclusion of the term "civilstructure"
in item 5(b) of Schedule Il apparently was to prevent any inadvertent omissions of other
complexes, buildings or structures within real estate. The Secretary acknowledged thatthe
definition of "civil structure” clearly encompassed bridges and roads, even though that may
not be the original intent of Notification No. 15/2017-Central Tax (Rate), dated 28.06.2017 to
restrict refund of credit in respect of construction of bridges and roads. In line with the Hon'ble
Member from Karnataka's suggestion, the Secretary proposed that the said notification could
be prospectively amended to explicitly state what the entry includes. This would protect the
revenue from previous years for the States and provide clarity for future situations. This
approach could potentially merge both views and address the grey area in question,
particularly since these projects typically involve government contracts where bidders need
clear tax regulations.

4.63 The Hon'ble Member from Karnataka extended gratitude to the Chairperson and
the Revenue Secretary for their positive response. He noted his reservations regarding the
prospective approach but expressed willingness to withdraw them, recognizing that theCouncil
has come two steps forward.

4.64 The Hon'ble Member from West Bengal raised concerns about those States who
have already refunded the accumulated credit and have been compensated by the Centre.
She suggested that the principle of 'Ejusdem generis', should be considered for better
understanding the intent. She emphasized that taking this aspect into account might help avoid
complications and ensure a smoother transition.

4.65 The Hon'ble Member from Kerala expressed agreement with the proposal but
sought clarification regarding the contracts under consideration. Specifically, the Member
inquired whether the term "prospective" referred to future contracts and agreements and not
those already in existence.

4.66 In response, the Secretary clarified that the amendment should be in a manner
that addresses both existing and future contracts. Regarding the query from the Hon'ble
Member from West Bengal, the Secretary explained that there would be no clarification
retroactively for past cases. States would retain the discretion to handle past cases as they
see fit, based on their interpretation, as the amendment would be prospective.

4.67 The Hon'ble Member from Bihar requested to clarify the language used in the
subject matter.

Decision: The Council agreed to amend the Notification No. 15/2017-Central Tax (Rate),
dated 28.06.2017 prospectively to clearly define the scope of restriction imposed by the
said notification so as to provide that refund under inverted duty structure shall be
restricted only in respect of supply of services of construction of a complex, building,
structure, etc., which are intended for sale to a buyer, wholly or partly, and not to other
construction/ work contract services.
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5. Agenda item 4: Recommendations of the Fitment Committee for the consideration

of the GST Council

5 The Secretary asked the Joint Secretary, TRU to present the agenda relating to the
recommendations of the Fitment Committee.

5.2 Joint Secretary, TRU stated that the Fitment Committee agenda was summarized in
six Annexures (| to VI). There were a total of 12 agenda items relating to goods out of which
the Fitment Committee had recommended making changes in the GST Rate or issue of
clarifications in case of 4 items (Annexure-l of the Agenda Volume-l), no change
recommended in respect of 6 items (Annexure-1l of the Agenda Volume-l) and deferred two
issues for further examination (Annexure-lIl of the Agenda Volume-I). One agenda item was
being placed before the Council for information. In the case of services, there were a total of
24 agenda items, of which the Fitment Committee had recommended making changes in the
GST Rate or issue of clarifications in case of 10 items (Annexure-1V of the Agenda Volume- 1),
no change recommended in respect of 5 items (Annexure-V of the Agenda Volume-Il) and
deferred 9 items for further examination (Annexure-VI of the Agenda Volume-|).

5.3 Thereafter, JS, TRU presented the agendas pertaining to the recommendations of
the Fitment Committee. (Annexure-4)

54 The first item for discussion was concerning “Food preparation of millet flour in
powder form, containing at least 70% millets by weight” in respect of which the Fitment
Committee had recommended for reduction of GST rate from 18% to 0 % f o r food preparation
of millet flour, in powder form, containing at least 70% millets by weight (CTH 1901), sold in
other than pre-packaged and labelled form and 12% if sold in pre-packaged and labelled form.
She stated that there was also a request for regularising the issue for the past period, but the
Fitment Committee had not recommended the same as there was no ambiguity regarding tax
rate on flour preparations for the past period. The same had been discussed in the officers’
meeting and no objections were raised.

b.5 The Hon'ble Member from Delhi pointed out that currently branded Atta is being
charged 5% GST and the rate of GST being proposed on millets is 12%, and if the intention
is to promote the use of millets, then the rate of tax should be lesser or same as that of branded
atta. Joint Secretary, TRU clarified that millet flour is already at Nil if sold in other than
packaged form and at 5% if sold in packaged form. She clarified that the item under discussion
is preparations of millet flour and that the proposal was for such value added products only.

5.6 The Hon'ble Member from Karnataka proposed 5% rate for value added products of
millets as both the Centre and States were promoting the usage of millets in the International
Year of Millets. He reasoned that this will give a fillip to millet consumption. This would lead
to better uptake from farmers and better prices for them. He further stated that millets are
highly nutritious and governments are spending money on fortifying food through various
schemes. Millets on the other hand are naturally fortified food. To benefit the marginal farmers
who grow millets, he suggested that processed and packaged foods made out of millets should
also be brought to 5%. He stated that India has a lot to gain by promoting millets and might
gain some export markets as well.

5.7 The Hon’ble Chairperson clarified that baked items, biscuits etc. referred to by the
Hon’ble Member form Karnataka was not part of the agenda to be discussed. She further
asked the Council to take a conscious call on the issue under discussion.

5.8 The Secretary clarified that atta whether of wheat or millets, if sold loose is
chargeable to Nil GST. However, if sold in packaged form, atta even if it is a mix of millets and
wheat, as long as it is flour, attracts 5% GST. However, if the flour has other ingredients
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added to it, like dry fruits etc. then it will attract higher rate of duty. Proposal is to charge
12% GST on such preparations containing at least 70% millets, packaged and labelled, and
nil if sold loose, instead of present rate of 18% GST.

59 The Hon'ble Member from Karnataka proposed for bringing the content of millets
to two-third and that the rest of one-third could be anything like sugar, dry fruits, nuts, pulses,
Jaggery powder etc. That looking at the spirit of the Council, the processed foods based on
millets, with higher share of millets could be considered at least in the future as the present
agenda was limited to only atta. !

5.10 The Hon’ble Member from West Bengal asked for clarification regarding the
content in view of the proposal of the Hon'ble Member from Karnataka.

5.11 The Hon'ble Chairperson clarified that the proposal was for 70% and that Council
might consider bringing that to two-thirds based on proposal of Hon'ble Member from
Karnataka.

5.12 The Hon'ble Member from Meghalaya stated that the idea was to change the
food habits by including millets in diets of people which would ultimately benefit the small
and marginal farmers and supported the views expressed by the Hon'ble Member from
Karnataka.

5.13 The Hon’ble Member from Tamil Nadu stated that millet flour when mixed with
other flours should be charged to 5% GST, if mixed with any other value added product should
be chargeable to 12%.

5.14 The Hon'ble Members from Maharashtra, Andhra Pradesh, Meghalaya, Punjab,
West Bengal, Goa, Uttar Pradesh, Assam, Kerala and Odisha supported the proposal for 5%
GST rate. However, the Hon'ble Member from Kerala opposed any reduction in GST rate on
processed foods like cookies.

5.15 The Hon'ble Chairperson clarified that the proposal was only for raw product and
as all have agreed for a rate of 5%, the proposal might be accepted for 5% for pre-packaged
and labelled preparations of millet flour containing at least 70% millets and 0% if sold in
other than pre-packaged and labelled form.

Decision: The Council approved the proposal for reduction in GST rate to 0% for food
preparations of millet flour in powder form, containing at least 70% millets by weight,
sold in other than pre-packaged and labelled form, and 5% if sold in pre-packaged and
labelled form.

5.16 Joint Secretary, TRU then presented the next agenda item. She stated that the
GST Council in its 50lh meeting had recommended updating the list of banks/entities eligible
for availing IGST exemption on import of gold, silver or platinum in accordance with Appendix
4B of HBP,FTP, 2023 after confirmation by DGFT & DGEP and the same was accordinglyf
done. The current recommendation by the Fitment Committee was to update the list of banks
eligible for availing IGST exemption as authorized by RBI as per the public notice issued by
DGFT in August, 2023. She stated that the Fitment Committee has also recommended that
the GST Council might consider giving approval to update such lists as and when amended
by DGFT and thereafter place the same before the Council for information.

Decision: The Council approved the recommendations of the Fitment Committee with
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regard to updating the list 34A and 34B of Notification No. 50/2017-Cus as per revised
appendix 4B issued vide DGFT Public Notice dated 18.08.2023 and to update such
lists as and when amended by DGFT and placing before the Council for information
thereafter.

517 Joint Secretary, TRU then presented the next agenda item pertaining to
clarification on imitation zari thread or yarn made out of polyester film (metallised) or plastic
film. She stated that the GST Council in its SOth meeting had recommended reduction of

GST rate to 5% on all imitation zari thread or yarn known by any name in trade parlance. She
stated that doubts had been raised as to whether imitation zari thread also covers metal coated
plastic film converted to metallised yarn and twisted with nylon, cotton, polyester or any other
yarn to make imitation zari thread. She stated that as per the HS Explanatory Notes, the same
would be covered under heading 5605 with 5% GST. The Fitment Committee has therefore,
recommended issuing a clarification to that effect and in view ofthe reservations expressed
by the state of Gujarat, also recommended to clarify that no refund will be permitted on
polyester film (metallised)/ plastic film on account of inversion.

Decision: The Council approved the issue of clarification as recommended by the
Fitment Committee that imitation zari thread or yarn made from metallised polyester
film/plastic film are covered under heading 5605 and levied to 5% GST and
recommended that no refund will be permitted on polyester film (metallised)/ plastic
film on account of inversion in duty structure.

5.18 Joint Secretary, TRU then presented the Agenda points as mentioned in Annexure-
Il of the agenda where the Fitment Committee had recommended no change . She stated that
a request had been received to clarify that concrete mixers, self-loading concrete mixersand
boom pumps i.e. concrete mixers when supplied independently or mounted on a chassis
supplied by the customers, would not constitute a body for a motor vehicle and would not be
classified under HSN 8707 at 28%. She stated that the Fitment Committee recommended that
a specific clarification may not be required in view of the fact that the entries under HS Codes
and explanatory notes are clear and there is no ambiguity.

Decision: The Council approved the recommendation of the Fitment Committee in this
regard.

5.19 Joint Secretary, TRU then presented the next agenda item pertaining to extending
the concessional rate of GST for spare parts of renewable energy devices irrespective of its
end-use. She stated that currently concessional GST rate of 12% is provided for parts for
manufacture of enlisted devices and not for replacements/ repairs. Fitment Committee had
recommended to maintain status quo. When the issue came up for discussion in the officers’
meeting, Punjab had requested for a relook at all end used based exemptions in the
notification and it was decided that the Tax Research Unit would examine in totality all end use
based exemptions in GST.

Decision: The Council approved the recommendation of Fitment Committee on
maintaining status quo with respect to GST on spare parts for enlisted renewable
energy devices and directed the TRU to examine all end use based exemptions.

5.20 Joint Secretary, TRU then presented the next agenda item pertaining to reduction
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in GST rate on lithium ion batteries from 18% to 5%. She stated that when Fitment Committee
examined the issue, it was found that lithium ion batteries have multiple uses andhence
recommended to maintain status quo.

Decision: The Council approved the recommendation of the Fitment Committee for
maintaining status quo on the GST rate for supply of lithium ion batteries.

5.21 Joint Secretary, TRU then presented the next agenda item pertaining to request
for clarification on scope of sugar boiled confectionary. She stated that sugar confectionary
currently attracts 18% GST while sugar boiled confectionary attracts 12% GST. Fitment
Committee recommended that no clarification is required in this regard as there existsFSSAI
standards for the products.

Decision: The Council approved the recommendation of the Fitment Committee that no
clarification is required to be issued regarding scope of sugar boiled confectionary.

5.22 Joint Secretary, TRU then presented the next agenda item pertaining to requests
from Beverages associations and Ministry of Defence to exempt GST compensation cess on
supply of aerated beverages by Unit Run Canteens (URCs) or alternatively, the applicable
cess may be collected at the Canteen Stores Department (CSD) depot level for supplies made
by URCs. She stated that currently all supplies by URCs to authorised customers is fully
exempt from GST, however, a conscious decision was taken in the 15th meeting of the GST
Council not to exempt levy of Compensation Cess. She stated that currently Compensation
Cess is being levied on two wheelers, four wheelers and aerated beverages. Two wheelers
and four wheelers are being supplied through CSD depots only and cess is being duly
collected and paid to the government. Aerated beverages were being supplied by URCs and
because of the difficulties associated with their registration as they are spread out and located
in difficult terrain, they are unable to pay the compensation cess and therefore have stopped
procurement and sales of aerated beverages. Fitment Committee recommended no change
in rate of compensation cess on aerated beverages supplied by Unit Run Canteens and
regarding the option of collecting applicable cess at Depot level for supplies by URCs, it
recommended that the matter may be referred to Law Committee for examination.

Decision: The Council approved the recommendations of the Fitment Committee

5.23 Joint Secretary, TRU stated that the next agenda item arose out of a Parliamentary
assurance. The issue pertains to requests from some states for levy of uniform additional
compensation cess on cigarettes and tobacco products. She stated that the issue was
examined by the Fitment Committee and Fitment Committee recommended no change in
compensation cess rates on cigarettes, bidis, smokeless tobacco products in view of the
recent changes in the levy of compensation cess on such commodities from ad valorem rate
to RSP linked rate and increase in National Calamity Contingent Duty (NCCD) on specified
cigarettes.

5.24 The Hon’ble Member from Karnataka stated that the issue pertained to increase in
taxation on tobacco products, either GST or cess, and that they preferred the tax route rather
than increasing cess. He stated that the incidence of tax on tobacco products in India was
about 54% which was way below the global standard of 75%. He further stated that considering
the ill health effects of tobacco products, there should be higher tax on those products and
therefore, GST rate on tobacco products should be increased and slowly brought on par with
global standards which was 75%. He stated that there was a worldwide
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consensus on limiting the usage of tobacco and that it was the people in middle and lower
income level which suffered the most due to the detrimental health effects of the use of
tobacco. He reminded the august house that India is a signatory to the Framework Convention
on Tobacco Control of WHO wherein parties to the Convention have agreed that price and tax
policies are effective measures for controlling consumption of tobacco. He further stated that
tobacco companies are now focussing on developing and under developed countries as the
developing countries have been very aggressive with their tax policies. He urged the Council
to consider increasing the tax on tobacco products to global standards. He stated that the
same applied to aerated beverages also as they cause huge health risk and that many
countries had moved aggressively in taxing aerated beveragesand that the Council should
look towards increasing the tax on tobacco products

5.25 The representative from Goa stated that while he agreed with the arguments of
Hon’ble Member from Karnataka, and it is the poor who suffer from the ill effects of tobacco
use, increase in taxation will promote the grey market where such products are sold without
paying any taxes whatsoever. Therefore, there is a need to balance the taxation in such a way
that that it did not lead to illegal market in a big way. He stated more data was required to
arrive at an appropriate well thought out decision.

5.26 The Hon'ble Member from Maharashtra stated that he supported the view of Goa
as it has been their experience in Maharashtra that increase in rates leads to increased
black marketing. He stated that while the cause was good, caution needs to be exercised in
increasing the GST rate

5.27 The Secretary informed the Council that the Parliamentary Assurance Committee
needed to be informed in this regard and whenever more data/information was available, the
issue might be revisited again.

Decision: The Council agreed to maintain status quo on levy of compensation cess
on cigarettes, bidis and smokeless tobacco products.

5.28 Joint Secretary, TRU informed the Council that 2 issues as mentioned in
Annexure-3 were deferred for further examination.

5.29 The Hon'ble Member from Maharashtra stated that khari is not puff and is just a
toasted product. It is consumed in few states like Goa, Maharashtra, Gujarat and requested to
take the issue on priority. He stated that all requisite certificates from Institutes had been
obtained.

5.30 The Secretary stated that in the officers’ meeting he had already mentioned that
both the agendas, pertaining to khari and steel scrap, may be expedited and the Council may
like to direct the Fitment Committee to bring recommendations on these two issues in the next
meeting.

Decision: The Council directed the Fitment Committee to examine the issues pertaining
to khari and steel scrap and bring the same before the Council in its next meeting along
with its recommendations.

5.31 Joint Secretary, TRU informed the Council that the Hon'ble Madras High Court
had directed that the authority concerned shall ensure that necessary orders exempting GST
and motor vehicle’s tax on Motor Vehicle purchased by the petitioner shall be passed within
four weeks from date of receipt of undertaking letter from the petitioner. She stated that this
Writ Petition had been filed by a visually impaired person who sought the same
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concessional rate of GST(18%) which is currently applicable to orthopedically disabled
persons. She said that an appeal has been filed against the decision along with stay petition
and the issue is being brought for information of the Council.

5.32 The Hon’ble Member from Goa stated that the GST Concession for purchase of
motor vehicles available to only Orthopedically disabled persons should also be made
available to all Divyangjans. In future, vehicles may also be modified for use by other
Divyangjans beyond those orthopedically challenged. Since the concessional rate requires a
certificate from Ministry of Heavy Vehicles, there is no scope for misuse of this concession. He
reiterated that the facility should be extended to all Divyangjans.

533 The Secretary clarified that if any concession had to be given to any person and
not to goods, then the same had to be through subsidy or reimbursement route and that the
Council had decided the same in its earlier in 47N meeting. He stated that this issue has
been brought to notice of the Council that an appeal has been filed in this case before the
Hon’ble Court.

Agenda ltem 4 (Part-ll): (i) Agenda on Extra-Neutral Alcohol (ENA)

5.34 Joint Secretary, TRU then presented the agenda no 4 (Part-Il) related to taxation of
Extra Neutral Alcohol (ENA). She informed the Council that that issued was first discussed in
20th Meeting of the GST Council and in subsequent meetings but decision could not be
arrived except for the fact that 18% GST would be levied on ENA for Industrial Use.
Thereafter, there are varying practices across States wherein some States levied VAT and
some levied GST and where taxpayers had paid GST they had been issued notices
demanding VAT on the same; where assessees had paid VAT, they have been issued
notices demanding GST on ENA supplied. This had led to multiple litigations. She stated that
over 40 Writ Petitions had been filed in the state of Madhya Pradesh asking the Court to
direct the GST Council to settle the issue because of the difficulties faced by the ENA
manufacturers. The proposal was discussed in the officers’ meeting and is now presented
based on the inputs given by States. She stated that the proposal is to place before the
Hon'ble Supreme Court where an appeal by the Uttar Pradesh government is pending that
the GST Council has no intention to tax ENA for use in the manufacture of Alcoholic Liquors
for Human Consumption and that Law Committee may be asked to carry out suitable
amendments for keeping ENA for manufacture of alcoholic liquors for human consumption
out of the ambit of the GST; and to notify rate of 18% for new tariff line created for ENA for
Industrial use. She stated there is also a proposal to reduce the GST rate on Molasses from
28% to 5%.

5.35 The Hon’ble Member from Goa stated that the present proposal to exempt ENA is
good as it will reduce the input cost for the liquor industry. Reduction of tax rate on molasses
from 28% to 5% would also reduce the tax burden on the liquor industry. Therefore, states
could increase the excise duty on liquor and also VAT on liquor finished product and this would
help them to increase their revenue. He stated that it is clear that ENA both for industrial use
and for use in manufacture of alcoholic liquors for human consumption is under GST.

5.36 The Hon’ble Member from Tamil Nadu opposed the proposal as the same would go
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against the very principle of bringing all goods under GST and would not be aligned with the
constitutional provisions and various judgements already pronounced in this regard. He
mentioned that the Hon'ble Allahabad High Court had held that imposing VAT on ENA is ultra-
vires. Further, administration of two rates on ENA at the hands of supplier, based on end
use, would pose implementation problems. It would be difficult to make out whether the ENA
is meant for industrial use or for manufacture of alcoholic liquors for human

consumption. He also mentioned that in the 47th meeting of the GST Council, the Fitment
Committee had not recommended the request for exemption of molasses on the grounds
that end use based exemptions are difficult to monitor and need to be discouraged and the
Council had accepted the recommendation of the Fitment Committee. Thirdly, net importing
states like Tamil Nadu stand to lose if supply of ENA for manufacture of alcoholic liquor is kept
outside the ambit of GST. Their study estimates the loss to be of Rs. 35 crore. He requested
that ENA may be brought within the ambit of GST. He stated that reduction in rate of GST
on molasses from 28% to 5% will have a huge impact on the revenues of the state to the tune
of Rs. 92 crore per annum. Therefore, Tamil Nadu was not agreeable to the proposal.

5.37 The Secretary clarified that there was no specific entry for ENA and that currently it
is taxed under the residual category. In the pre GST era, there was no excise duty on ENA
meant for manufacture of alcohol. He further stated that it is a pro-State measure and the
Centre was in fact conceding the revenue arising out of GST on ENA to the states, which would
then enable the States to impose higher taxes in the form of excise duty and VAT on alcohol,
the end product, as already mentioned by the Hon’ble Member from Goa. The Council is not
clarifying whether VAT can be imposed on ENA meant for use in production of alcohol for
human consumption as the Council is not empowered to decide the same. The present
proposal is to not impose GST on ENA meant for use in manufacture of alcoholic liquor for
human consumption which would enable the States to impose higher tax on end product.
Further, Molasses is not an end product but an input for manufacture of alcoholic liquor for
human consumption. The reduction of rates on molasses is also a pro-farmer measure. This
step will increase liquidity with mills and enable faster clearance of cane dues to sugarcane
farmers. This will also lead to reduction in cost for manufacture of cattle feed as molasses is
also an ingredient in its manufacture. He stated that only alcohol for human consumption was
out of the purview of GST and ENA is not alcohol meant for human consumption. Therefore,
although the Council has the power to levy GST on ENA as per the order of Allahabad High
Court which is buttressed by the opinion of the learned AG, the same would be kept outside
the purview of GST by amending the law. He stated that the Constitution gives the Council
power to levy GST on ENA, but it is for the Council to decide whether or not they want to tax
it.

5.38 The Hon'ble Member from Karnataka stated that the issue was discussed
extensively in the 20th meeting of the GST Council. He welcomed the gesture to keep ENA
meant for production of alcoholic liquor for human consumption out of the purview of GST
which was the demand of most of the States earlier. It is a pro-State proposal and a step in
the right direction.

5.39 The Secretary clarified that while the Council may decide to not levy GST on
ENA, it does not mean that they do not have the right so to do and the judgements of the
Courts also are in line with the same. The learned AG had also opined that both the Centre
and the States have a right to impose GST on ENA. The current proposal is to cede that
right of the Centre when ENA is supplied for manufacture of alcoholic liquor for human
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consumption. The intent of the Council would be placed before the Hon'ble Supreme Court
and other High Courts where the issue is pending. The amendments to law etc. will be
examined by the Law Committee.

5.40 The representative of Madhya Pradesh stated that the views of the Hon'ble
Member from Madhya Pradesh may be taken on record. He stated that only alcoholic liquor
meant for human consumption had been kept out of purview of GST and the content of alcohol
in ENA, which is 95%, makes it clear that it is not alcohol meant for human consumption. He
further stated that the Hon'ble High Court of Allahabad had held in the case

of M/s Jain Distillery that after the 1015t Amendment to the Constitution, the states had no
legislative competence to levy tax on ENA. He opposed the proposal to tax ENA based on end
use and stated that earlier the Council had discouraged the same. He stated that there might
be a possibility of tax evasion in case of differential tax structure on ENA.

5.41 The Hon'ble Member from Punjab, while welcoming the proposal to not tax ENA
meant for use in production of alcohol for human consumption under GST, observed that it
might lead to tax evasion as it would be difficult to differentiate ENA which would be put to
multiple uses.

542 The Hon'ble Members from Goa, Meghalaya, Himachal Pradesh, Chhattisgarh,
Maharashtra, Uttar Pradesh and West Bengal supported the proposal. The Hon’ble Member
from Himachal Pradesh also recommended exempting ENA from GST irrespective of end use.

Decision: The Council approved the proposal to keep ENA for use in manufacture of
alcoholic liquor for human consumption out of the ambit of GST, to place the intent of
the Council before the Hon’ble Supreme Court and other Courts, to notify rate of 18%
for new tariff line to be created on ENA for industrial use and to reduce the GST rate on
molasses from 28% to 5%.

5.43 Joint Secretary, TRU then presented the agenda pertaining to Services as
mentioned at Annexure-1V in the agenda Volume-1. She presented the recommendations
made by the Fitment Committee for making changes in GST rates or for issuing clarifications
in relation to services.

5.44 Joint Secretary, TRU informed the Council that a request had been received to
notify a mechanism by which ITC flow would not be restricted in case of the said supply through
electronic commerce operator (ECO) from two Companies supplying passenger transport
services by AC buses. She informed that the liability to pay tax in respect of passenger
transportation services has been shifted from bus operator to the ecommerce operator (ECO)
w.e.f01.01.2022. She further informed that these companies had represented that they supply
services through ECO as well as directly through own platform or offline mode. However, due
to natification of their service under section 9(5), they were not able to fully utilize their ITC.
Accumulation of ITC was more pronounced in case of electric buses which were two or three
times costlier than ordinary buses. She explained thatthe said services were notified under
section 9(5) as a trade facilitation measure as most of the bus operators supplying service
through ECO owned one or two buses and were not in aposition to take registration and meet
GST compliance requirements. She stated that to arrive at a balance between the need of
small operators for ease of doing business and the need of large organized players to take
ITC, Fitment Committee had recommended that bus operators organized as companies
supplying passenger transport services could be
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excluded from the purview of Section 9(5) of the CGST Act, 2017. She also stated that
during the examination of the issue the Fitment Committee had found that GST rate of 5%
for the said services with credit of input services in the same line of business was leading to
inversion of tax and credit accumulation. She informed the Council that one of the reasons
for the same was that input services in the same line of business attracted GST at rates higher
than 5%. She stated that the Fitment committee had further recommended that whereGST on
input service in the same line of business is payable/paid by the supplier of input service at a
rate higher than 5%, the supplier of passenger transport service by any motor vehicle would
be entitled to ITC only to the extent of such amount of GST as would have been payable on
the input service in the same line of business at the rate of 5%.

5.45 Further she stated that, presently the same line of business has been described in
the entry as “service procured from another service provider of transporting passengers in a
motor vehicle or renting of a motor vehicle”. Fitment Committee recommended that it may be
clarified through a circular that input services in same line of business include transport of
passengers (SAC 9965) or renting of motor vehicle with operator (SAC 8966) and not leasing
of motor vehicles without operator (9973), which attracts GST at the same rate as sale of motor
vehicles, that is, 28% plus compensation cess.

Decision: The Council approved the recommendations of the Fitment Committee that,-

a. Bus operators organised as companies may be excluded from the purview of
section 9(5) of the CGST Act, 2017;

b. Where GST on input service in the same line of business is payable/paid by the
supplier of input service at a rate higher than 5%, the supplier of passenger
transport service by any motor vehicle would be entitled to ITConly to the extent
of such amount of GST as would have been payable on the input service in the
same line of business at the rate of 5%;

c. acircular may be issued to clarify the scope of ‘input services in the same
line of business’ for entities supplying passenger transport service by
vehicles as above.

5.46 Joint Secretary, TRU presented the next item that pertained to clarification as to
whether reimbursement of electricity charges received by the Real estate companies, malls,
airport operators etc. from their lessees/occupants is exempt from GST. She stated that the
Fitment Committee had recommended that whenever electricity was supplied bundled with
other supplies such as renting of immovable property services, maintenance services, etc. it
would be taxed as a composite supply even in cases where electricity bill was shown
separately. However where electricity was being supplied by the RWAs or real estate owner
as a pure agent, the same would not form a part of the value of supply. She further stated
that the issue was discussed in the Officers’ meeting and there was a request that resident
welfare associations should be deemed to be pure agents for the said purpose where they
charge for electricity on actual basis as they may not be able to comply with all the procedures,
condition required to be a pure agent and this was agreed to by all members.

5.47 The Hon'ble Member from Maharashtra suggested that if any other charges were
being collected with electricity, only those charges should be taxed and not the electricity
charges as it would amount to double taxation.
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5.48 The Secretary clarified in respect to agenda regarding reimbursement of electricity
charges that the exemption would be available as long as actual charges were being
reimbursed to Resident Welfare Association or any other body even in the absence of meters.

Decision: The Council approved the issue of clarification as recommended by the
Fitment Committee and that where electricity was being supplied by the RWAs or real
estate owner as a pure agent, the same would not form a part of the value of supply.
The Council also approved the recommendation that a resident welfare association or
real estate owner or developer etc. should be deemed to be pure agent for the said
purpose, as long as it charges for electricity on actual basis the amount payable to
electricity distribution company or electricity supplier.

5.49 The next item presented by Joint Secretary, TRU was regarding exemption of
services provided by District Mineral Foundation (DMF) from GST. She stated that the Fitment
Committee had recommended to clarify that DMF is a governmental authority and thus eligible
for all exemptions available to governmental authorities. She further informed that the issue
was discussed in the Officer's meeting and no objections were raised.

Decision: The Council agreed with the said recommendation of the Fitment Committee.

5.50 Joint Secretary, TRU then presented the next item which was to clarify whether
the job work of converting “Barley” into “Malted Barley” amounts to job work services in relation
to food and food products which attracts GST at 5% or job work services in relation to
manufacture of alcoholic liquor for human consumption which attracts GST at 18%. She stated
that Fitment Committee had recommended to clarify that job work services in relation to
manufacture of malt are covered by the entry at SI. No. 26 (i) (f) which covers job work in
relation to all food and food products falling under chapters 1 to 22 of the customs tariff.

Decision: The Council agreed with the said recommendation of the Fitment Committee
to clarify that job work services in relation to manufacture of malt are covered by entry
at S.No.26(i)(f) irrespective of end use of the malt.

5561 Joint Secretary, TRU informed the Council that the next agenda item was to
specify a positive list of services under Sr. No. 3 & 3A of notification No. 12/2017-Central Tax
(Rate). She stated that this issue was discussed in earlier Council meetings and Fitment was
asked to examine whether there was a need to prune the list of exempt supplies of pure
services or composite supplies by way of activity in relation to functions listed in Articles 243G
and 243W of the Constitution of India when supplied to Central Government, State
Government or Local authority. However, during previous discussions on the same, states had
opined that the list should continue as it exists. She stated that the Fitment Committee had
recommended to maintain the existing list of services in 3 and 3A of Notification No. 12/2017
CTR dated 28.06.2017.

5:52 She further stated that prior to 01.01.2022, the exemption also covered services
supplied to Governmental authority and Governmental entities also. The Fitment Commitiee
had also recommended to create a new entry to exempt the following five services supplied to
Governmental Authority:

Water Supply

Public health
Sanitation Conservancy
Solid waste management
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Slum improvement and upgradation

5:53 The Hon'ble Member from Delhi appreciated the recommendation of the Fitment
Committee to not prune the list and requested that in addition to the five services
recommended by the Fitment Committee, an entry may be made to include services relating
to education provided to governmental authorities.

5.54 The Hon'ble Member from Andhra Pradesh stated that the recommendation
limited the exemption to the said five services by governmental authorities. He stated that
the Urban Development Authorities also perform the functions of local bodies. He listed out
some functions performed by Urban Development Authorities viz., provision of urban
amenities and facilities such as parks, gardens, playgrounds, street lighting, parking lots, bus
stops etc. that urban development authorities have similar responsibilities as local authorities.
He said that the proposal would see the urban bodies being taxed on the same services that
the local bodies were being exempted from. He further stated that the tax rate of 18% imposed
a huge burden on these bodies which were already reeling under severe dearth of revenues.
He requested that the exemptions under the proposal may be broadened to include all
governmental authorities other than those providing purely commercial activities.

5.55 The Secretary clarified that the issue of whether an Urban Development Authority
is a governmental authority or a local authority is a separate agenda which had beendeferred
by the Fitment Committee and the Council may decide the same after the Fitment Committee
has examined and given its recommendations on the issue. He stated that there was a
difference in the way entities such as government, governmental authorities, public authorities,
local bodies, etc. and other entities were taxed and similarly there is a disparity intaxation of
goods and services being supplied to such bodies. He stated that this was inherited from the
pre-GST era and would have to be looked into.

5.56 The Hon'ble Member from Andhra Pradesh stated that HR cost was high for local
bodies and they were mainly recruiting through outsourcing. The purpose of outsourcing was
to reduce the burden on the exchequer as compared to regular recruitment. He stated that the
same would be defeated if the said exemption is not brought about.

57 The Hon’ble Member from Karnataka stated that he welcomed the proposal
however he agreed with the Hon'ble Member from Andhra Pradesh. He said that the issue of
exempting Urban development authorities may be examined by the Fitment committee and
discussed in the Council.

5.58 The Secretary agreed to the same and reiterated that the said matter was
already before the Fitment Committee and urged the Fitment Committee to expedite
examining the same.

5.59 The Hon'ble Member from Andhra Pradesh stated that there are four categories
namely Government, Governmental authorities, Local government and Government entities.
Pure definition of local government includes only panchayats, Zilla parishads, Municipalities,
etc. The Urban Development authorities come under Government authorities therefore this
had to be read with separately.

5.60 The Secretary stated that there was a request from Delhi Development Authority

to clarify whether they were a governmental authority and once the same is decided the
same will be clarified for other bodies of similar nature. He informed that there was an
agenda for deciding on the same which had been deferred by the Fitment Committee and once
the same was decided the present issues being raised by the Hon'ble Members would be
resolved.

5.61 The Hon'ble Member from Andhra Pradesh quoted 2(69) of the CGST Act
2017, wherein Local authority is defined and stated that the same did not include Urban
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development authority. He requested that a comprehensive view may be taken on this issue.

5.62 The Hon’ble Chairperson remarked that as pointed out by the Hon’ble Member
from Andhra Pradesh the Urban Development Authorities were separate from Local authorities
as per the GST Law as well as by common understanding and hence the issueof Urban
Development authorities should be examined separately. She urged the Fitment Committee
to examine the issue of all similar bodies as early as possible.

5.63 The Hon'ble Member from Delhi stated that there were two issues to be
considered; what constituted a governmental authority and whether governmental authority
should be treated at par with government and local authority. She further stated that while
government and local authority is exempted, in case of governmental authorities a list of
exempted services is being specified. She requested that the Fitment Committee may also
examine whether governmental authorities can be treated at par with Government and Local
authority.

5.64 The Hon'ble Member from Maharashtra stated that the issue in the agenda was
pending for long and hence a decision may be taken recommending the same. Any additions
could be made later.

5.65 The Hon’ble Chairperson clarified that the agenda would be cleared as all the
members were in agreement with the same and the concerns raised by the Hon’ble Members
would be examined by the Fitment Committee. She also stated that the Councilhad taken
a position on the matter discussed which was aligned with the legal position in the pre-GST
era and expressed hope that the Council would take that into cognizance.

5.66 The Hon'ble Member from Meghalaya requested that since the Fitment
Committee was looking into the issue of local authorities, the matter of District Councils
which are prevalent in North-east -, may be looked into as well.

5.67 The Hon'ble Chairperson agreed that the same should be examined by the
Fitment Committee.

Decision: The Council approved the recommendations of the Fitment Committee to
retain the entries at S. Nos. 3 and 3A of notification No.12/2017-CTR and for creation
of a new entry to exempt five specified services supplied to Governmental authority.

5.68 Joint Secretary, TRU then presented the next agenda item which was a request
to bring supplies made by Indian Railways (IR) under forward charge mechanism from the
existing reverse charge mechanism. She informed the Council that presently only the
transportation of goods and services provided by Railways is under forward charge and
other services such as grant of catering licenses, renting of immovable properties and sale
of used and old goods, etc are under reverse charge mechanism. She further informed that
this was leading to blockage of ITC and has resulted in Railways accumulating substantial
credit. She stated that the Fitment Committee had recommended that all goods and services
supplied by Indian Railways may be brought under forward charge. She further stated that
certain exemptions on services supplied by government (which included IR) to individuals,
unregistered business entities having turnover below the registration threshold, services
valued at Rs. 5000 or less (Rs. 5000 in a year in case of continuous supply of service) have
been given so as to ensure that individuals or small unregistered businesses are not required
to take registration to pay GST on them under RCM. Similarly, services by Central
Government, State Government, Union Territory or local authority to another Central
Government, State Government, Union Territory or local authority have been exempted as
services supplied by Central Government, State Government, Union Territory or local authority
have been exempted as services supplied by Central Government, State Government Union
Territory or local authority are generally under Reverse Charge Mechanism (RCM). She stated
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that if the Council were to decide 1o tax all goods and services supplied by Indian Railways
under forward charge, Indian Railways may be excluded from the above exemptions;
otherwise, it would defeat the purpose of bringing all supplies of Indian Railways under forward
charge mechanism. Accordingly, it was recommended by the Fitment Committee that

i. All goods and services supplied by Indian Railways may be brought under forward

charge.
i, Indian Railways may be excluded from the aforesaid exemptions.

5.69 She informed that the proposal was discussed in the Officers’ meeting and no
objections were raised.

Decision: The Council approved the recommendation of the Fitment Committee to bring
the supplies of all goods and services made by Indian Railways under forward charge
mechanism from the existing reverse charge mechanism and Indian Railways may be
excluded from the exemptions available for services supplied by Central Government
as recommended by the Fitment Committee.

5.70 Joint Secretary, TRU informed that the next item was a request received from
CAMPCO seeking clarification on entry 54(g) of 12/2017-CT(R) dated 28.06.2017 with regard
to the scope of exemption for commission agent in facilitating the sale of agricultural produce.
She informed that the Fitment Committee had recommended that since this issue pertained to
only a single party and was not a general issue impacting many states, CAMPCO may be
advised to approach the Authority for Advance Ruling. She stated that thiswas discussed in
the officers’ meeting and concurred with by all the officers.

571 Joint Secretary, TRU informed that the next item was issuance of clarification on
the applicability of GST on Horticulture Contracts of CPWD. She stated that the Fitment
Committee had recommended to clarify that supply of pure services and composite supply of
horticulture/horticulture works (where the value of goods constitutes not more than 25 per cent
of the total value of supply) fo CPWD are exempt from GST under Sr. No. 3 and 3A as they
exist today. She further stated that the said matter was discussed in the Officers’ meeting
and there were no objections.

Decision: The Council approved the recommendation of the Fitment Committee
regarding the clarification on applicability of GST on Horticultural Contracts supplied
to CPWD.

572 Joint Secretary, TRU informed that the next agenda item was proposed
amendments to notification No. 11/2017-CT(R) dated 28.6.2017 consequent to amendment of
CGST Act, 2017. She stated that these were of a technical nature as there were certain entries
under services which refer to actionable claims. The GST Council has decided to tax specified
actionable claims as goods. She said that the recommendation was to revise those entries so
that they were in line with the Council's decision to tax the specified actionable claims as goods
and also to make consequential changes to entries in the scheme of classification. She stated
that the proposal was to amend SI. No. 34 (iv), (v) of services rate notification No. 11/2017-
CT(R) dated 28.06.2017 and to carry out consequential amendments in the classification of
services and explanatory notes.

Decision: The Council approved the recommendation of the Fitment Committee to
amend services rate notification No. 11/2017-CT(R) dated 28.06.2017.

5.73 The Joint Secretary, TRU informed that the next agenda pertained to declaring
Delhi Development Authority as a Local Authority for the purposes of GST. She stated that the
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matter was already discussed during the discussion specifying a positive list of services under
Sr No. 3 & 3A of notification No. 12/2017- Central Tax ( Rate). She informed that the Fitment
Committee had recommended for deferring the issue as it required detailed examination.

Decision: The Council approved the Fitment Committee’s recommendation. It also
directed that the Fitment Committee examine all similarly placed bodies/authorities
expeditiously.

5.74 The Joint Secretary, TRU then presented the next agenda pertaining to
clarification of whether service by way of hostel accommodation, service apartments /hotels
booked for longer period is a service of renting of residential dwelling for use as residence and
exempted as per entry no. 12 of the notification No. 12/2017-CT (Rate) dated 28/06/2017. She
stated that the accommodation services under heading 9963 by a hotel, inn, guest house,
club or campsite by whatever name called, having declared tariff of a unit below one thousand
rupees per day or equivalent were exempt till 17.07.2022 vide entry no. 14 of the notification
No. 12/2017-CT(R) dated 28.06.2017. Hostels and hotels were claimingthe said exemption.
However, vide the amendment notification No. 04/2022- CT(Rate) dated 13.07.2022, the
exemption to hotel accommodation having per day charges below Rs.1000/- has been
withdrawn w.e.f. 18/07/2022 and the said supply is now made taxable at 12% by the
notification No. 03/2022-CT (Rate) dated 13.07.2022. Currently, hotel accommodation having
value of supply less than or equal to Rs. 7500 per unit per day attracts 12% whereas those
having value of supply more than Rs. 7500 per unit per day attracts 18%. She further stated
that there was a request for GST exemption on hostels for poor and middle- class students run
by charitable trusts. She informed that Circular No. 354/17/2018-TRU dated 12.02.2018 at its
point no. 1 has considered the hostel accommodation at par with the hotel accommodation.
She informed the Council that post 17/07/2022, hostels were not eligible to claim exemption
under entry no. 14 of the notificationNo. 12/2017-CT(R) dated 28.06.2017. She stated that
hostels were now claiming exemption applicable to renting of residential dwelling for use as
residence (Sl. No. 12 of notification No. 12/2017 - CTR). She further informed the Council
that there had been some litigation on the issue and the decision by Hon'ble Karnataka High
Court that residential dwelling includeshostels has been appealed against and the matter was
pending before the Hon'ble Supreme Court of India. She stated that the recommendation of
the Fitment Committee was to clarify that the exemption to renting of residential dwelling
for use as residence did not cover hostels or paying guest accommodations and the like.

5,75 The Hon'ble Member from Maharashtra suggested that the matter may be

deferred as hostels were mainly meant for students many of whom were poor and coming from
rural areas to urban areas for educational purposes. He stated that concessions should be
considered in such cases.

5.76 The Hon'ble Members from Goa, Chhattisgarh, Meghalaya and West Bengal
supported the suggestion by the Hon’ble Member from Maharashtra.

Decision: The Council decided to defer the issue for further examination.

5.77 Joint Secretary, TRU then presented the issues pertaining to services mentioned in
Annexure-V where the Fitment Committee had recommended for no change.

5.78 She stated that the first agenda item in Annexure V pertained to proposal to

apply uniform GST rate of 5% on Business Correspondent services provided in both rural |

and urban areas. She stated that the issue was examined by the Fitment Committee and it
was felt that the specific exemption provided by Business Correspondents to banking
companies in respect of rural area branches has been given in line with the objectives of
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financial inclusion and therefore, the Fitment Committee had recommended to maintain status
quo.

Decision: The Council approved the recommendation of the Fitment Committee for
rejecting the proposal for uniform GST rate of 5% on Business Correspondent services
provided in both urban and rural areas.

5.79 Joint Secretary, TRU then presented the issue mentioned at Sr. No. 2 of
Annexure-V of Agenda No. 4(e) regarding request to bring renting of residential dwellings by
registered persons to registered persons under Forward Charge Mechanism where theFitment
Committee had recommended to maintain status quo as no real life examples or difficulties in
implementation of the said notification were brought to notice

Decision: The Council approved the recommendation of the Fitment Committee.

5.80 Joint Secretary, TRU then presented the issue regarding request to clarify that
'sale of land' includes assignment of leasehold rights in such land and stated that Fitment
Committee examined the issue and recommended that the request be not acceded tobecause
sale of land and assignment of leasehold rights are not one and the same thing andthe
guestion of lease of land being covered under entry 5 of Schedule Ill which deals with sale of
land and building does not arise. She stated that the agenda was also discussed in the officers’
meeting and no objections were raised.

Decision: The Council approved the recommendation of the Fitment Committee that
assignment of leasehold rights in land is not covered under Entry No. 5 of Schedule
Ill of the CGST Act, 2017.

5.81 Joint Secretary, TRU then presented the next agenda pertaining to request to
provide exemption from GST on the reassignment of leasehold rights of land where the initial
lease was exempt from GST. She stated that entry at S.No.41 of notification No.12/2017- CTR
exempts long term lease of industrial plots by state government Industrial Development
Corporations or Undertakings etc. but does not cover reassignment or sub-leasing of
leasehold rights of land by the lessee. She further stated that the Fitment Committee did not
recommend any change but recommended referring the issue of whether ITC of lease of
land would be available to the Law Committee for examination.

5.82 The Hon’ble Member from Maharashtra stated that plots allotted to industries
through MIDC are exempt. However, on further transfer, no exemption was available. He
requested for considering exemption as the plots were meant for industrial use only.

5.83 The Hon'ble Member from Goa supported the view of the member from
Maharashtra.
5.84 The Secretary stated that presently ITC is not available on reassignment and the

officers’ view was that ITC should be available in such cases and further stated that the issue
regarding availability of ITC would be examined by the Law Committee at the earliest and
would be brought before the Council in the next meeting.

Decision: The Council approved the recommendation of Fitment Committee to not
exempt reassignment of leasehold rights of land from GST where the initial lease was
exempt from GST. It also desired that the admissibility of ITC may be examined and put
up to the Council.

5.85 Joint Secretary, TRU stated that the next agenda was a request from the state of
Nagaland to keep rate of GST @ 12% on works contract services which commenced prior to
18.07.2022. She stated that based on the recommendations of the GST Council in its 471"
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meeting, rate of GST on works contract services supplied to Central and State Governments
for specified projects has been increased from 12% to 18% and that the Fitment Committee
recommended maintaining status quo as continuing 12% rate for old contracts would lead to
complication of tax rate structure.

Decision: The Council approved the recommendations of the Fitment Committee.

5.86 Joint Secretary, TRU then presented the item regarding request to clarify
whether GST is applicable on the statutory collections made by the Real Estate Regulatory
Authority (RERA) in accordance with the RERA Act, 2016

5.87 The Hon’ble member from Maharashtra suggested that RERA authorities should
also be consulted while deciding the issue.

5.88 The Hon'ble Chairperson clarified that the agenda was deferred and RERA
authorities would be consulted.

Decision: The Council deferred the agenda item for further examination.

5.89 Joint Secretary, TRU then presented the item regarding the proposal of state of
Punjab requested to levy GST on renting of commercial property on RCM basis and stated
that the same was agreed to be deferred in the Officers’ meeting as Punjab’s view was not
considered in the Fitment Committee and sought permission of the Council to defer the
issue.

Decision: The Council deferred the agenda item for further examination.

5.90 Joint Secretary, TRU then stated that 10 issues as mentioned in Annexure- VI
were recommended to be deferred by the Fitment Committee further examination.

Decision: The Council agreed with the recommendations.

6. Agenda Item 5: Performance Report of Competition Commission of India (CCl)
along with Performance Reports of State Level Screening Committee (SLSC), Standing
Committee (SC) and Directorate General of Anti- Profiteering (DGAP) for 1st quarter of
the F.Y 2023-24.

6.1 The Secretary presented the Agenda No. 5 regarding Performance Report of
Competition Commission of India (CCIl) 1st quarter of the F.Y 2023-24 along with the
Performance Report of State Level Screening Committee (SLSC), Standing Committee (SC)
and Directorate General of Anti- Profiteering (DGAP) for the information of the Council.

Decision: The Council took note of the same and approved the Agenda

7. Agenda ltem 6: Ad-hoc Exemptions Orders issued under Section 25(2) o

the Customs Act, 1962 to be placed before the GST Council for information

7.1 The Joint Secretary, GST Council Secretariat presented the Agenda No. 6 i.e.,
Ad-hoc exemption orders issued under Section 25(2) of the Customs Act, 1962 to be placed
before GST Council for information. She informed that in the 26th meeting of the GST
Council held on 10.03. 2018, it was decided that all the ad-hoc exemption orders issued with
the approval of the Hon'ble Finance Minister as per the guidelines contained in Circular No.
09/2014-Customs dated 19.08.2014 as was the case prior to the implementation of GST, shall
be placed before the GST Council for information.

B2 The Joint Secretary, GST Council Secretariat informed the Council that three
Page 37 of 117

Minutes of 52nd GST Council Meeting

CHAIRMAN'S
INITIALS




e MINUTE BOOK

CHAIRMAN'S
INITIALS

Ad-hoc exemption orders had been issued since last meeting of the GST Council. The First
Order No. 06 of 2023 dated 28/08/2023 pertained to Request from Disaster Management
Division (DMD), MHA, for Ad hoc exemption for import of instruments for implementation of
pilot project on Glacial Lake Outburst Flood (GLOF) risk in Sikkim. The second Order No.
07 of 2023 dated 29/08/2023 was regarding request from Department of School Education
& Literacy, Ministry of Education for Ad hoc exemption for import of 1.15 million footballs for
distribution amongst Schools in India and the third Order No 08 of 2023 was regarding request
from the Ministry of External Affairs for Ad hoc exemption for import of Dornier Engines to be
exported to Seychelles.

Decision: The Council took note of the ad-hoc exemption orders issued.

8. Agenda Item 7: Review of revenue position under Goods and Services Tax

8.1 The Joint Secretary, Department of Revenue presented the Agenda to the
Council. He stated that a good growth rate was being seen on the GST front but the growth
on IGST on import of goods had been subdued. He informed the Council that there had been
an overall growth of 11% in the gross GST revenues. He presented to the Council the details
of GST revenue and stated that the GST revenues had been approximately 1.6 lakh crores
from April to August in FY 2023-24. He further informed that the GST revenues for the
month of September had also crossed 1.6 lakh crores. He presented to the Council the details
of IGST settlement and informed that the IGST settled was slightly more than what was
collected. He then presented the details of Compensation Cess collected since the
implementation of GST till July 2023 and the compensation released till September 2023.
He presented the status of the receipt and processing of AG's certificate from the States for
release of compensation.

8.2 The Hon'ble Member from Karnataka requested the Centre to expedite the
process at the CAG office as well.

8.3 The Hon’ble Chairperson urged the States yet to submit the AG’s certificate to
expedite the process. She also assured that the process at CAG will be expedited.

84 The Joint Secretary, Department of Revenue then presented the data pertaining
to the percentage of filing and informed the Council that the filing percentage was good and
there was no concern in the same.

8.5 The Hon'ble Member from Karnataka stated that they had made a written
request for a discussion on cess and surcharge collection. He further elaborated that the
intent of the request was to understand the repayment schedule of the loans taken to pay
compensation to states and the status of Compensation Cess post repayment of the loans.
He stated that levy of cesses and surcharges were justified on the basis of need to pay
compensation to States for loss of revenue. He informed that Karnataka had a robust
collection of cess and surcharges which had seen a growth of around Rs 2000 crores in the
current year as compared to the same period in the previous year. He stated that if the
trend was the same across the country then the loans may be repaid at an earlier date and
post repayment, the levy of cesses and surcharges would lapse. He expressed that
Karnataka's intent was for cesses to continue and requested for a detailed study on the issue.

8.6 The Secretary agreed to the observations by the Hon'ble Member from Karnataka
and stated that there was time till 2026 for repayment of loans.

8.7 The Hon'ble Chairperson clarified that while post March 2026, Compensation
cess could not be collected based on the Compensation to States Act, 2017, the Council had
the prerogative to devise some mechanism to collect cess.
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8.8 The Hon’ble Member from Karnataka sought an initiation of debate and
discussion on this for perspective planning. He requested the Secretariat to present details
of the borrowings, growth in cess and estimated repayment schedule of loan factoring in
the growth in cess in the next meeting.

8.9 The Secretary agreed to provide the same. He brought to the notice of the
Council that there was a certain amount of surplus IGST every month / quarter. He informed
the Council that presently 50 percent was being allotted to Centre and the remaining was
being distributed between the States on the basis of their revenues during 2015-16. He stated
that there had been changes in the proportion of revenues of the States and submitted for the
consideration of the Council if there was a need to revise the base year.

8.10 The Hon'ble Chairperson stated that this was a matter that required extensive
study and that the devolution of surplus IGST and levy of cess post March 2026 would be
studied in detail and discussed in Council.

8.11 The Hon'ble Member from Kerala stated that the revenue share of Kerala
State was not commensurate with its consumption. He further stated that IGST revenue
from various sectors like online trading, e-commerce, etc. were not properly accruing to the
State. He requested for a detailed examination of the devolution of surplus IGST.

8.12 The Hon'ble Member from Manipur informed the Council that the growth in GST
revenues for the State during April, 2023 was 35%, however due to the violent unrest in the
state from 3 May, 2023 there had been a drastic decline in the growth. He stated that the
violence caused several hindrances such as closure of markets, suspension of e-
commerce activities, blockage of highways, break down of internet, stoppage of
construction activities, etc. He stated that those had resulted in the financial position of the
State being very grim. He requested the Hon’ble Chairperson to provide financial
assistance for the State.

Decision : It was decided that a complete picture of the compensation cess, the
likely time by which loan will be repaid and the proposal for tax/cess in lieu of
compensation cess post repayment be presented to the Council.

9. Agenda ltem 8: Table Agenda-Exemption from 5% IGST levy for foreign flag
foreign going vessels being operated by an entity not registered under GST in India
when it converts to coastal run

9.1 Joint Secretary, TRU sought permission of the Chair to introduce a Table
Agenda due to the urgency of the issue. Upon being permitted by the Chair, she stated that
the Agenda pertained to a proposal to exempt foreign flag foreign going vessels from IGST
levy when they convert to coastal run vessels and operate in coastal waters. She informed the
Council that reference had been received from Ministry of Ports, Shipping and Waterways
(MoPSW) for granting permission for a cruise ship to remain and sail as a foreign-run vessel
and considered as a conveyance during its deployment in Indian waters. She stated that
presently all goods, vessels, ships imported under lease attract Nil IGST vide S. No. 557B
of 50/2017-Customs, however those foreign vessels that do not enter into a lease
arrangement will have to pay 5% IGST on the full value of the vessel. She further informed the
Council that since foreign vessels were not registered under GST Law, they were not eligible
for input tax credit leading to huge operational cost for them which goes against the idea of
promoting tourism. She referred to the specific case of the Cruise ship Costa Serena as
received from Ministry of Shipping which would have to convert to coastal run for operating
the cruises in coastal waters (Mumbai -Goa- Mumbai and Mumbai-Kochi- Lakshadweep-
Mumbai) and they would be operating in coastal waters for two months. She further stated that
since the cruise ship operator did not intend to enter into a lease arrangement, they would be
liable to pay IGST of 5% on the value of the vessel upon conversion to coastal run. The
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proposal was to exempt foreign flag foreign going vessels from levy of IGST subject to the
condition that they reconvert to foreign going vessel within a period of 6 months.

9.2 The Secretary stated that the agenda was received only a few days ago and is
being put up as a table agenda in view of the urgency. It was discussed in Officers’ meeting.
9.3 The Hon’ble Member from Goa welcomed the proposal.

Decision: The Council agreed to the said recommendation of the Fitment Committee
to exempt foreign flag, foreign going vessels from 5% IGST levy upon conversion to
coastal run subject to the condition that it reconverts to foreign going vessel within a
period of 6 months. However, applicable duties on stores, fuel etc. will continue to be
paid.

10. Agenda Item 9: Agenda Note for notifying supplies and class of registered
person eligible for refund under IGST route.

10.1 The Principal Commissioner, GST Policy Wing stated that the agenda was
regarding amendment of Notification no 1/2023- IGST, dated 31 st July, 2023 issued as per
the recommendations of the 50th Council meeting to restrict IGST refund on certain evasion
prone commodities such as Pan masala, Gutkha, etc. based on the report of the Group of
Ministers on capacity-based taxation. He stated that in the 50t h Council meeting, it was also
recommended to notify amendments in section 16(3) and 16(4) of the IGST Act, 2017 made
through the Finance Act, 2021 with effect from 1.10.2023. The amendments provided that the
default route of refunds of unutilised input tax credit in respect of zero rated supply would be
LUT mode and IGST refund would be permitted only for the class of persons or class of goods
or services as may be notified by the Government.

10.2 He informed the Council that the said Notification was issued with effect from
01.10.2023 in accordance with the recommendations of Council which allowed export of all
goods and services as the goods and services on supply of which IGST could be paid and
refund obtained except those export of those goods which had been recommended by the
Group of Ministers. He stated that since supplies to SEZ units or developers were not exports
but zero-rated supplies, thus they were not covered by the said Notification and hence, such
supplies are no more eligible with effect from 01.10.2023 to be made onpayment of IGST and
subsequent refund of IGST thus paid. to claim IGST refund. He stated that the only mode of
refund available for zero rated supplies to SEZ units and developers has become the refund
of accumulated ITC after issuance of Notification 1/2023 IGST. He informed the council that
this was never the intention of the Council and had also not been recommended by the Group
of Ministers. Hence, to remove this anomaly, an amendment has been proposed in the said
notification with effect from 1.10. 2023 to allow IGST refundin case of zero rated supplies to
SEZ units and developers through IGST route. He informed the Council that in the Officers’
meeting held on 06.10.2023, it was suggested that the goods prone to evasion, which have
been excluded from claiming IGST refund on export, should also be excluded from IGST
refund route for zero rated supplies made to SEZ.

10.3 Accordingly, it was proposed to amend Notification No 01/2023 -IGST, dated
313 July 2023, w.e.f. 01.10.2023 as-

“In exercise of the powers conferred by sub-section (4) of section 16 of the Integrated Goods
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i. all goods or services (except the goods specified in column (3) of the TABLE below) as
the chss of goods or services which may be exported on payment of integrated tax and

_on which the supplier of such goods or services ma y claim the refund of tax so paid: and

ii. all suppliers (other than suppliers of goods specified in column (3) of the TABLE be}ow)
foa Specfa.-‘ Economic Zone developer or a Special Economic Zone unit for authorised
operations as the class of persons who ma y make supply of goods or services (except
the goods specified in column (3) of the TABLE below) to the Special Economic Zone
(_)*evefoper or the Special Economic Zone unit for authorised operations on payment of
integrated tax and on which the said suppliers may claim the refund of tax so paid:”

Decision: The Council agreed with the said proposal and the recommendation
made in the Officers’ meeting on the draft notification.

11. Agenda Item 10: General Discussion with the permission of the Chair

11.1 The Hon'ble Member from Bihar during the discussion of Agenda Item
pertaining to clarification on issues related to Place of Supply raised the issue regarding Place
of supply for Online services. He stated that the recent amendment in rule 46(f) of the CGST
Rules, 2017 on ‘Online Gaming’ should be made applicable to ‘other Online Services' as well.
He further proposed that so far as 'Online Gaming’ was concerned, a proper mechanism be
designed so as to capture the place of residence of a user/player. He raised his concern over
the place of supply in such cases where user/player of ‘online games’ goes out of the State
and plays online games then the State to which a user/player belongs to loses the revenue
while the other State gets the benefit. He therefore suggested that the mechanism should
ascertain/ verify the actual permanent place of residence of the user/player. He stated that
small and underdeveloped states could be losing revenue.

11.2 The Secretary informed that the issue raised by the Hon'ble Member of Bihar
was discussed in the previcus Council meeting and based on the recommendation, necessary
changes have been made in the CGST Rules and the requisite notification has been issued.
He further emphasized that necessary changes in the Rules have been made both in respect
of ‘Online Games’ as well as ‘Other online Services'. However,ascertaining/verification of the
address of consumer/user/player was the work of enforcement agencies. It was informed that
whatever address has been mentioned by the consumer/user/player, the same address is
considered as place of supply and any stringent measure for providing the proof would be
against the interest of consumer convenience and ease.

11.3 The Hon’ble Chairperson said that it was not legal to consider the consumer
Juser /player's original place of residence if they have provided a different address. Moreover,
it could not be the job of the Secretariat to trace the original place of residence of every
consumer/user/player.

11.4 The Hon’ble Member from Delhi sought the permission of the Hon’ble
Chairperson to place an agenda before the Council. She stated that the Council had
deliberated much on the issue of taxing online gaming and had arrived at the decision to tax
it at 28% from the 15t of October, 2023. However, she expressed concern on the matter that CHAIRMAN'S
the Directorate General of GST Intelligence (DGGI) had sent demand notices of about Rs. INITIALS

1.5 lakh crore to 80 online gaming companies, even before the implementation of thedecision
by the Council. She further stated that while it could be claimed that the Council decision was
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a clarification and not a retrospective taxation, demanding tax for the pastyears appeared
to be in bad faith. She stated that this affects industry, discourages young entrepreneurs as
well as foreign investors. She also stated that the demand made by DGGI was on evgry game
as opposed to the decision of the Council to tax the deposit in case of online gammg. she
requested that the Council may take a decision that DGGI shouldwithdraw the said notices

issued by them.

11.5 The Hon'ble Member from Goa stated that while they had accepted the decision
of the Council to tax the casinos at 28% and review the decision after six months, it was a
matter of concern to the State of Goa. He stated that DGGI had been conductingraids
and issuing notices demanding tax which was much more than the worth of thecasinos. He
stated that demanding tax for the past period amounted to retrospective taxationand would be
detrimental to the industry. He submitted that the casinos had collected tax at 18% as was tne
practice in the pre- GST era and paid the same and the said notices demanded tax that they
had not collected. He also stated that as the State of Goa was heavily dependent on the casino
and allied industries, decline in revenue from them would affect the prosperity of the State. He
requested the Council to take measures to withdraw thenotices issued by DGGI and stop
demanding tax on past period.

11.6 The Hon’ble Member from West Bengal stated that the matter of retrospective
taxation should be looked into. She stated that it had to be decided whether the industry
should be made to pay what they had not collected. She further requested the Hon'ble
Chairperson to allow her to bring another aspect to the Hon’ble Chairperson’s notice. She
pointed out that Bengal had always tried to contribute towards the growth of GST and also
added that she believed that the interest of the people had always been the foremost while
taking any decision in the Council. She requested the Hon'ble Chairperson to kindly take
necessary steps for disbursal of the funds allotted to the State of West Bengal with respect to
MGNREGA and PM Awaas Yojana.

117 The Hon’ble Member from Maharashtra agreed with the concerns raised by Goa.
He submitted that taxation should not be retrospective and tax at 28% on online gaming and
casinos should be implemented from this year onwards.

11.8 The Hon'ble Member from Meghalaya agreed with the statements made by Delhi
and Goa. He stated that it was improper to make the industry pay tax which was not

collected by them. He urged the Council to take a decision to stop such retrospective
taxation.

11.9 The Hon'ble Chairperson replied that the concern expressed by the Members
regarding retrospective taxation was legitimate and well taken. However, she clarified that the

DGGI was an independent regulatory body. She assured the Council that the concerns of the
Council could be conveyed to DGGI.

11.10 The Hon’ble Member from Delhi requested the Council to take a decision that the

amendment to taxation of online gaming would not be retrospective as such taxation would
Kill the industry.

11.11 The Secretary clarified that the amendment was prospective coming into force
from 15! of October 2023. The notices issued by DGCI for the past period were under the

law as it exislte_d prior to 18t of October 2023 and not a retrospective application of the
Council’s decision.
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11.12 The Hon'ble Chairperson stated that the Council represented the country and
MINUTE BOOK wanted investment for the country as well as opportunities for the youth. She stated that it
is never the intent of the Council to kill an industry. However, all industries are to be |
regulated. She further stated that the Council shall take decisions to generate income from
industries including sunrise industries. '

11.13 The Secretary thanked the Hon’ble Chairperson and the Members of the Council
for their contribution in the meeting.

CHAIRMAN'S
INITIALS
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Annexure-1
List of Hon'ble Members/Ministers from the States/UTs who participated in the 52nd Meeting|of the
GST Council held on 07.10.2023
FR) e Name of Hon'ble 2
S. No. Name of States Ministers/Member of GST Designation
= i Council
1 GOl Smt. Nirmala Sitharaman Union Finance Minister
2 GOl Shri Pankaj Chaudhary Minister of State for Fingnce
Minister for Finance, Plapning,
. : Legislative Affairs, Commercial
5 Andhra Pradesh Shri Buggana Rajendranath Taxes and Skill Developrhent &
Training
4 Assam Smt. Ajanta Neog Finance Minister
o S |
B Bihar Shri Vijay Kumar Chaudhary Minister for Commercia| Tax
6 Chhattisgarh Shri T.S.Singh Deo Deputy Chief Minister
7 Delhi Smt. Atishi Marlena Finance Minister
|
8 Goa Dr. Pramod Sawant Chief Minister/Finance Minister
|
’ 5 g Minister for Industries, Transport,
. 00 hel Mavyin Gedlinke Panchayati Raj and Prgtocol '
10 | Gujarat Shri Kanubhai Desai Minister for Finance
. |
11 | Himachal Pradesh | Shri Harshwardhan Chauhan Industries Minister
| I
Jammu and | corsi . Advisor to Hon'ble Lieutenant
2 Kashmir | Shiit Rajzev Ral Bhatnagar Governor, UT of J&K
13 Karnataka | Shri Krishna Byre Gowda Minister for Revenue Department
| |
14 Kerala Shri K. N. Balagopal Finance Minister
Cabinet Minister for Ministry of
CHAIRMAN'S 15 Maharashtra Shri Deepak Vasant Kesarkar | Education and Ministry of [Marathi
INITIALS Language |
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Minister for Medical, Heglth &
16 Manipur Dr. Sapam Ranjan Singh Family Welfare Departmeént and

MINUTE BOOK Publicity & Information Department

17 Meghalaya Shri Conrad K. Sangma Chief Minister

18 Odisha Shri Bikram Keshari Arukha Minister for FinaanT

19 Punjab Shri Harpal Singh Cheema Finance Minister

20 Tamil Nadu Shri Thangam Thennarasu Wirlister fox Fiterieeand fumay

Resources Management

Minister of Finance, Parliamentary

21 Uttar Pradesh Shri Suresh Kumar Khanna Affairs

Smt. Chandrima
Bhattacharya

22 West Bengal Minister of State for Finance

CHAIRMAN'S
INITIALS
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List of officers from the Centre and the States/UTs who attended the 52nd Meeting of the GST

Annexure-2

Council held on 07.10.2023

enue) ‘

1 DoR Shri Sanjay Malhotra Revenue Secretary
2 CBIC Shri Sanjay Kumar Agarwal Chairman CBIC
3 CBIC Shri Raijiv Talwar Memﬂggﬂfgﬂg”“'
4 CBIC Shri Shashank Priya Member (GST)
5 CBIC Shri Vivek Ranjan Member (Tax Policy and Legal)
6 DOR Shri Vivek Aggarwal Additional Secretary (Rev
7 DOR Shri Ritvik Pandey Joint Secretary (Revente)
8 DG Systems (CBIC) Yogendra Garg Director Gg’;’g‘ Systems
9 GST POLICY WING Shri Sanjay Mangal Principal Commissioner
10 GST Council Secretariat Shri Pankaj Kumar Singh Ad%té?f:]?;lnssegcr?é?gEEtG)ST
11 GST Council Secretariat Ms. Ashima Bansal Joint Secretary
12 GSTN Shri Manish Kumar Sinha CEO
13 GSTN Shri Dheeraj Rastogi EVP
14 TRU Ms. Limatula Yaden Joint Secretrary
CHAIRMAN'S
—INITIALS | 15 DoR Dr. N Gandhi Kumar Director (State Taxes)

Minutes of 52nd GST Council Meeting
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16 TRU Shri. Pramod Kumar | OSD Commissioner in-situ
|
17 DoR Shri Deepak Kapoor OSD to Revenue Secretary
|
18 CBIC Shri Aditya Bhardwaj I OSD to Chairman
19 Government of India Shri S.S. Nakul, IAS ‘ PSto FM
i
20 Government of India Shri Vishnu Singh PA to FM
21 Government of India Shri Ankit Jalan Additional PS to FM
[
22 Government of India Shri Alkesh Uttam ' 0OSD to MoS
; Shri Dhruv Narayan
23 Government of India Srivastavs | 1ST PA to MoS
24 DoR Shri Vikas Kumar OSD ( State Taxes)
25 DoR Ms. Mamta Yadav Assistant Secretary
26 DoR Shri Ravi Kumar Meena Assistant Secretary
27 DoR Shri Rinku Assistant Secretary
28 GST POLICY WING Shri Raghavendra Pal Singh Additional Commissigner
|
29 GST POLICY WING Dr. Gurbaz Sandhu Additional Commissigner
[
30 GST POLICY WING Shrunkhala Kangale | Additional Commissigner
:
31 TRU Rakesh Dahiya | DS, TRU-|
32 TRU Ms Amreeta Titus | DS, TRU-I
CHAIRMAN'S
INTTIALS
33 TRU Ms. Puneeta Bedi 0OsD
A
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34 GSTN Siddharth Jain Joint Commissione
35 GSTN Shri Naveen Agrawal 0OSD to CEQC
36 TRU Shri Vikram Wanere Under Secretary, TRU-I
37 TRU Ms. Smita Roy Technical Officer, TRU-II
38 MoS Finance Shri Gaurav Shukla Under Secretary
39 GST POLICY WING Neha Yadav Deputy Commissiongr
40 GST POLICY WING Amit Samdariya Deputy Commissioner
41 GST POLICY WING Soumya Deputy Commissiongr
42 TRU Ms. Anna Sosa Thomas Technical Officer, TRU-II
43 NACIN Shri Vivek Jain Director
44 NACIN Shri Harsh Parashar Officer on Training
45 NACIN Shri Saahil Khare Officer on Training
46 NACIN Ms. Akshita Srivastava Officer on Training
47 NACIN Shri Vishal Chaudhary Officer on Training
48 NACIN Shri Shreyansh Surana Officer on Training
49 PIB Ms. Nanu Bhasin . ADG (M&C), MoF
50 PIB Shri. Virat Majboor JD, MoF
"CHAIRMAN'S |
INITIALS 51 PIB Shri. Kush Mohan Nahar M&CO, MoF
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52 GST Council Secretariat Shri Kshitendra Verma Director
MINUTE BOOK ‘
53 GST Council Secretariat Shri S.S.Shardool Director
54 GST Council Secretariat Shri Joginder Singh Mor ‘ Under Secretary
|
55 GST Council Secretariat Ms. Subhaga Ann Varghese Under Secretary
56 GST Council Secretariat Ms. Sonia ' Superintendent
|
57 GST Council Secretariat Shri Dharambir Superintendent
58 GST Council Secretariat Shri Vineet Kumar Superintendent
59 GST Council Secretariat Shri Naveen Kumar Superintendent
60 GST Council Secretariat Shri Mohan Lal Superintendent
61 GST Council Secretariat Ms. Ambika Rani Superintendent
62 GST Council Secretariat Shri Niranjan Kishore Superintendent
63 GST Council Secretariat Shri Om Ram Meena Section Officer
64 GST Council Secretariat Shri Sandeep Kumar Superintendent
65 GST Council Secretariat Shri Khupmang Neihsial Superintendent
66 GST Council Secretariat Shri Himanshu Bhardwaj Superintendent
67 GST Council Secretariat Shri Sudhir Kumar Section Officer
68 GST Council Secretariat Shri L. Seikholen Haokip Section Officer
CHAIRMAN'S
INITIALS
69 GST Council Secretariat Shri Vijay Malik Inspector
A
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70 GST Council Secretariat Shri Padam Singh Inspector

71 GST Council Secretariat Shri Ashwani Sharma Inspector .

72 GST Council Secretariat Shri Anand Singh Inspector

73 GST Council Secre;riat Shri Karan Arora !_nspector

74 GST Council Secretariat Shri Tarun Inspector

75 GST Council Secretariat Shri Pankaj Dhaka Tax Assistant

76 GST Council Secretariat Shri Paresh Garg Tax Aésislant

77 GST Council Secretariat _Sh:Sh—ya;Béri l\_ﬂeji ';x_Assistant .
Tax Assistant

78 GST Council Secretariat Shri Vikas Kumar

80 Andhra Pradesh Shri N. Gulzar Secretary Finance(CT)

Additional Commissioner |(ST),

81 Andhra Pradesh Sri JVM. Sarma Appellate Tribunal

82 Arunachal Pradesh Shri Lobsang Tsering Commissioner (Tax, Excise &
Narcotics)

83 Arunachal Pradesh Shri Nakut Padung SHpeAnterdant ('_I'ax, Exqse &
Narcotics)

84 Assam Shri Rakesh Agarwalla Principal Commissionef ol
State Tax

85 Assam Shri Brinchi Das PS to Hon'ble Minister

86 Bihar Dr. Pratima Commissioner cum Secretary

Commercial Taxes
87 Bihar Shri Krishna Kumar Joint Secretary, Commejcial
Taxes
CHAIRMAN'S
INITIALS
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|
Additional Commissiongr State ‘

88 Bihar Shri Binod Kumar Jha
Tax
|
89 Bihar Shri Kunal Kashyap | Treasury Officer Bihar Bhawan
Deputy Commissioner-cum-
90 Chandigarh Sh. Vinay Pratap Singh Excise and Taxation
| Commissioner
91 Chandigarh Sh. Alok Passi AERIL ERCISE SITETEUGH
| Commissioner
: R ; Secretary, Commercial Tax
92 Chhattisgarh Shri Himshikhar Gupta | (State Tax)
93 Chhattisgarh Shri Ritesh Kumar Agrawal ‘ Commissionerof State Tax
|
94 Chhattisgarh Shri Tarun Kiran Deputy Com_rlfgisioner, State
95 Delhi Srio& Anbiarast Principal Cor?_r;'n}lgsmner (State |
96 Delhi Shri Awanish Kumar Specis! Com_lr_glf)sloner Sigie
|
|
97 Goa Shri S.5.Gill Commissioner of Statg Tax
g Additional Commissioner of
98 Goa Shri Vishant S.N.Gaunekar | State Tax
99 Goa | Shri Gaurish Kalangutkar 0OSD to CM
. . Additional Chief Secrgtary,
100 Gujarat Shri J.P. Gupta Finance Departmeht
101 Gujarat Shri Samir Vakil Chist Comg’)fs(;?cn)er affstate
Principal Secretary to
102 Haryana Shri Devinder Singh Kalyan = Government Haryana, Excise
and Taxation Department.
Excise & Taxatior
103 Haryana Shri Ashok Kumar Meena Commissioner-cum-Segretary
to Government
Additional Commissionef, GST,
104 Haryana Dr. Hemant Kumar, IRS Excise and taxation [
Department  ["cHaIRNIAN'S
. | INITIALS
105 Himachal Pradesh ShriBiatet Harbans. Lol Principal Secretary (ST&E)

Khera
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106 Himachal Pradesh Dr. Yunus Commlssmngi;(gtsaée Tasz and
107 Himachal Pradesh Shri Rakesh Sharma | Addiional Sommissioner State
108 Jammu and Kashmir Dr. Rashmi Singh Commissioner, State Taxes
: ; Additional Commissioner | State
109 Jammu and Kashmir Ms. Namrita Dogra Taxes (Admn & Enft
110 Jharkhand Ms. Vipra Bhal Secretary, Commercial Taxes
111 Jharkhand Shri Santosh Kumar Vatsa COmm'ss“’;‘er’ Commecial
axes
112 Jharkhand Shri Brajesh Kumar Assistant Commissioney of
State Taxes
113 Karnataka Ms. C. Shikha Commissioner Commercial Tax
114 Karnataka Dr. Ravi Prasad Additional Commissioner CT
115 Kerala Shri Patil Ajit Bhagwatrao Commii’fi"“er' State GST
epartment
. Additional Commissioneir-1
11 ;
6 Kerala Shri Abraham Renn S GST Department
117 Kerala Dr. Shyjan D PSito Hon'ble Ministar
(Finance)
118 Madhya Pradesh Shri Lokesh Kumar Jatav Commissmnﬁgk Commergial
. ; Additional Commissioner,
119 Madhya Pradesh Shri Manoj Kumar Choubey e SEE TN
120 Maharashtra Ms Shaila A PringpalBosrtar K (FHeee!
Reforms)
121 Maharashtra Shri Rajeev Kumar Mital Commissioner SGST]
122 Maharashtra Shri Anil Bhosle OSD to Hon'ble Ministegr
CHAIRMAN'S : :
Shri Manojkumar -
INITIALS 123 Maharashtra Narayarj'nwal Deputy Commissione
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124 Manipur Ms. Mercina R. Panmei Commissioner of Taxes
|
i
125 Manipur Shri Y. Indrakumar Singh Joint Commissioner of Taxes
126 Meah gL ‘ Commissioner &
eghalaya Shri Sanjay Goyal Secretary, Taxation
127 Meghalaya Shri Ramakrishna Chitturi | Commissioner of Taxes
128 Meghalaya Shri L Khongsit Additional Commissio:Jner of
Taxes
129 Meghalaya Shri V R Challam ‘ Deputy Commissioner off Taxes
130 Meghalaya Shri Mukesh Kumar OSD to Hon'ble Minigter
|
131 Mizoram Shri R. Zosiamliana ‘ Commissioner of Statd Tax
. . Additional Commissioner of
132 Mizoram HK Lalhawngliana Gitate Tax
. ; Additional Commissioner of
133 Nagaland Shri C Lima Imsong | Stats Tes
i
134 Odisha Shri Vishal Kumar Dev | Principal Secretary, Firlance
|
|
: ; . . Chief Commissionel of
135 QOdisha Shri Sanjay Kumar Singh Commercial Taxes & GST
: . ; Joint Commissioner of CT &
136 QOdisha Shri Kunu Padhi GST (Policy)
137 Odisha Shri Dinakrushna Kar PS to FM
1
138 Odisha B. Ganesh | Liaison Officer
139 Puducherry Shri L. Mohamed Mansoor Commissioner of State Tax
: Assistant Commissiongr of
140 Puducherry 5. Bewa State Tax (A&I)
CHAIRMAN'S
INTTIALS
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141 Punjab Shri. Arshdeep Singh Thind Commissioner of State|Tax
; : Additional Commissioner of
142 Punjab Shri Ravneet Khurana State Taxes (Audit)
143 Rajasthan Shri Ravi Kumar Surpur Chief Commll?as;oner Bh et
. NS N Advisor (Additional
144 Rajasthan Shri Arvind Mishra Commissloner AT
Principal
145 Tamil Nadu Shri Dheeraj Kumar Secretary/Commissioner of
Commercial Taxes
Additional Commissioner
146 Tamil Nadu Thiru G. Nanakumar (Policy & Public
Relations)(FAC)
147 Tamil Nadu S. Subhash Chandra Bose Joint Commissioner (Palicy)
148 Telangana SHET K Steedsyl 1 | Sommissiner of Commipreial
Taxes
149 Telangana Sri G. Phaneendra Reddy Auidiienel Commissioner(ST)
(Policy)
Deputy Commissioner State
150 Telangana Ms. K Rupa Sowmya Tax, Policy
; e TCS-SSG, Chief Commissioner
151 Tripura Ms. Rakhi Biswas of State Tax. F
152 Tripura Shri Ashin Barman Assistant Commissioner of
Taxes
153 Uttar Pradesh Shri Nitin Ramesh Gokarn Principal Secretary, State Tax
154 Uttar Pradesh Ms. Ministhy S Commissioner, State Tlax
155 Uttar Pradesh Shri Paritosh Kumar Mishra Deputy Commissiones. bate
Tax HQ, Lucknow
156 Uttar Pradesh Shri Amit Pandey PS to Honourable Minister
157 Uttarakhand Dr. Ahmad Igbal Commissioner of State Tax
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158 Uttarakhand Shri Anil Singh ‘ Additional Commissidner
159 Uttarakhand Shri Anurag Mishra ‘ Joint Commissioner

I g .
160 West Bengal Dr. Manoj Pant Adc#};{oannaéeCS:fgjnenﬁre? ?ry,
161 West Bengal Shri Khalid Aizaz Anwar Commissioner of State Tax
162 West Bengal Shri Rajib Sankar Sengupta Benior J0|rge€gnmur2|33|oner of
163 West Bengal Shantanu Naha OSD to Minister
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Presentation on issues

pertaining to GST law and
procedures

5274 Meeting of GST
Council

7% October 2023

Years of GST

Summary of discussions in Officers’
Meeting held on

6th October 2023
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Auenda
No

lssue/Proposal

Status durmg
Officers

Meeting

Alignment of provisions of the CGST Aet, 2017 with the provisions of the
I'ribunal Reforms Act, 2021 in respect of Appointment of President and

Member of the proposed GST Appellate Tribunals
= 1o make an amendment to section 110 of the CGST Act. 2017 ¢
*lo insert provision relating to eligibility of an Advocate with a standing
of 10 years at the Bar with substantial experience i litigation under
mdirect tax laws m the Appellate Tribunal. Central Excise and Servica
Tax Tribunal, State VAT Tribunals, by whatever name called, High Cour

or Supreme Court for the appointment as judicial member

= Minmmum age [or appomtment of member or president of Tribunal to b
specified us 3U years:
= lenure of president and members to be upto a maximum age of 70 vears
and 67 years respectively.

Agreed.
[t was also
discussed that
there will be no
need for
amendment

Agenda
No

Issue Proposal

Status during
Officers

Meetung

Issuance of clarification on  taxability and valuation of Personal

Guarantee by Directors for companies and Corporate Guarantee by
companies for related person

= [ssue 1: Taxability of personal guarantee offered by directors to the bank|

against the credit imits/loans being sanctioned to the company

= It may be clarified through a circular that in cases where nol

consideration is paid by the company to the dircctor in any form

directly or indirectly, for providing guarantee to the bank/ financia

mstitutes on their behalll as per mandate of RBI the open marked

value of the said transaction/ supply may be treated as zero and
accordingly taxable value of the said supply will be considered ay
£CTO.

= [t may be clarified through a circular that in cases where the director]
who had provided the guarantee, 1s no longer connected with thg
management but continuance of his guarantee 15 considered essential
because the new management's guaraniee is either not available or iy
found inadequate or there may be other exceptional cases wherg
remuneration’ consideration is paid to the director in any manner,
directly or indirectlyv. the taxable value of such supply of servicg

may be the remuneration/ consideration provided 1o such a person

cuarantor by the company. directly or indirectly.
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Agenda
Mo

Issue/ Proposal

Status during
Officers

Meeting

= [ssue 20 Taxability of corporate guarantee provided lor related persony
including corporate guarantee provided by holding company (o it
subsidiary company
= o insert sub-rule (2) in Rule 28 of CGST Rules, 2017, providing
that “Notwithstanding anvthing contained in sub-rule (1). the valug
of supply of services by a supplier 1o a recipient who is a related
person, by way of providing corporate guarantee o any banking
company or financial institution on behalf of the said reeipient. shall
be deemed to be one per cent ol the amount ol such guarantee
oftered, or the actual consideration. whichever is higher.”
to clarify through the Circular that after the insertion of the said sub-
rule, the value of such supply ol services would be governed by thg
proposcd sub-rule (2) ol rule 28 of CGST Rules, 2017 irrespectivy
ol whether full ITC is available to the recipient of services or not.

Agreed

Agenda
No

Issue/Proposal

Status during
Oflicers
Meeting

Issue of delay (beyond condonation) in filing Appeals against demand

orders raised under GS'T 1ill a specified period
= To provide one time amnesty for filing appeals in such cases through 4
special procedure under section 148 o CGST Act.
= The special procedure for filing appeal to be applicable lor the taxablg
persons:
=who could not file an appeal under section 107 of the said Act]
against the order passed by the proper officer under section 73 or

74 of the said Act on or before the 31st day of March, 2023 or
=whose appeal against the such order was rejected solely on the
grounds that the said appeal was not filed within the time period
specilied in sub-section (1) of section 107,
*  The filing of appeal in such cases to be allowed subject to the condition
ol payment of an amount of pre-deposit ot 12.5% of the tax under
dispute by the sard person, out ol which at least 20% (i.c. 2.53% of thy
tax under dispute) should be debited from Electronie Cash Ledger.
* The time hmit for filing appeals under this amnesty/ special procedure
imay be kept up o 31st December 2023

Agreed

However.
was
recommended
that the time
limit for filing
ol the appeals
may be kept
upto 31
January 2024
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Aenda Status during
No Issue/Proposal Officers
- Meeting
Law amendment w.r.t. ISD as recommended by the GST Council in its 504
mecting
= amendment i definitton of “input service distributor™ under clause (61) of
section 2 of CGST Act o define it as such office of supplier of goods or
3(iv) services or both which receives tax mvowces including invoices in respect of]
Vol services hable 1o tax under reverse charge basis as per sub-sections (3) or (4) ol
‘! . Section 9. for or on behalf of a distinet person or distinet persons, as specitied
' '\ m section 25 and who s liable o distribute the input tax credit in respect of Auteed
| .. g such mvoices in terms ot section 20,
= amendment in section 20 of CGST Act. to explicitly mandate distribution of the
common credit mcluding with credit pertaming 10 common input services
which are hable to tax on reverse charge basis.
* substitution ol provisions of rule 39 of the CGST Rules by incorporating,
methodology for distribution of credit in rule 39,
Agenda Stattus during
B Issue Proposal Officers
Meeting
However, it
wis
recommended

3v)

Clarification regarding restoration of provisionally attached property

an amendment in sub-rule (2) of Rule 159 of CGST Rules, 2017, to insert
the words “ar an expiry of a period of one vear from the date of issuance
of order in FORM GST DRC-22, whichever is earlier,” after the words “tc
that effect”, 10 clearly provide that order issued under FORM GST DRCA
22 shall ecase to have clleet alter expiry of period ol one year from thg
date olissuance,

an amendment in FORM GST DRC-22 inserting the words Vs arder
shall cease to have effect. on the date of issuance of order in FORM GST
DRC-23 by the Commissioner, or on the expiry of a period of one vea

from the date of issuance of this order whichever is earlier”

in the Offhcers’
meeting that
GSTN may
show alert to
the tax alficer
on the system
when the
period ol |
year sinee
provisional
attachment of
property 1s
aboul to gel
over.
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Status durning

Avenda o
S Issue/Proposal Officers

Ko Meeting

Clarification on various issues related to Place of Supplhy
= To clarify through a Circular thal in case ol service ol transportation ol
goods, including by mail or courier:
=place of supply will be determined by the default rule under section
13(2) of IGST Act i.e. in cases where location ol recipient ol services
is available, the place of supply of such services shall be the location
of recipient of services and in cases where location of recipient of

services 1s not available in the ordinary course of business. the placg

3(vi) of supply shall be the location ol supplicr of services.

[Vaol 1 = To clarify through a Circular that in case of services in respect of P
e advertising:

273 = [ case wherein there is supply (sale) of space or supply (sale) of

2821 rights 1o usc the space on the hoarding’ structure (immovablg

property) belonging to vendor to the chentadvertising company fo
display of their advertisement on the said hoarding/ structure, the
place of supply of services provided by the vendor to the advertising

company in such case shall be governed by the provisions ol scetion
12(3)(a) of IGST Act.

Status during
A

=
[ £]

nda s
lssue/Proposal Oflicers

No
Megting

=In case where the advertising company wants o display its
advertisement on hoardings/ bill boards at a specilic location availing
the services of a vendor and the responsibility of arranging  thg
hoardings’ bill boards and display of advertisement on the saic
location lies with the vendor and during this entire time ol display ol
the advertisement, the wvendor s in  possession ol thg
hoarding/structure at the said location on which advertisement s
displayed whereas the advertising company is not occupying thg

space or the structure, the place ol supply shall be determined my
terms of Section 12(2) o [GST Act.
= lo clarity through a Circular that in case of “co-location services™

= Co-location services are in the nature of “Hosting and informatior |

; technology (IT) infrastructure provisioning services™. and the said
[ ' services do not merely involve providing of a physical space. but alsc
' involve the supply ol various components of “Hostng  and
information technology (IT) infrastructure provisioning services’ likg
network  connectivity.  backup  lacility,  frewall  services,  ang
l momitoring - and - surveillance  service  for  ensuring  continuous
i operations of the servers and related hardware. etc. Accordingly. the

place of supply of the same shall be determined by the default placg
‘ ol supply provision under sub-section (2) of Section 12 ol the 1GS']

Act i.¢, location of recipient of co-location service.
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Kiggls Slmu‘s during
No Issue Proposal L)Iﬁc.crs
Meeting
* [owever, in cases where the agreement between the supplier and thy
recipient is restricted to providing physical space on rent along withy
basic infrastructure, without components of Hosting and Information
Technology (IT) Infrastructure Provisioning services and the furthe
| responsibility ol upkeep, running, monitoring and surveillance. ete. ol
3(vi) the servers and related hardware is of recipient of services only. then
Vol ] the said supply of scrvices shall be considered as the supply of thy Agreed
service of renting of immovable property. Accordingly, the place of =
supply ol these services shall be determined by the provisions of
3 clause (a) of sub-section (3) of Section 12 of the 1GST Act which i
the location where the immovable property is located.
Status during
Agekly Issue/Proposal Officers i
No :
r Meeting
| Clarification related to export of services
= (o clan(y through a Circular that the condition of sub-clause (1v) of Section 2(6
| J(vii) of the IGST Act. 2017 will be considered to be fulfilled when the Indian
[[Vol exporters. undertaking exports of services, are paid the export proceeds in INR :
g from the balances in the designated Special Vostro Account  of thg Apreed
183 correspondent bank of the partner trading country m terms of Regulation 7(1
| of Foreign Lxchange Management (Deposit) Regulations, 2016, as mandated
by RBI's AP (DIR Series) Circular No 10 dated 11th July, 2022 and reiterated
further in Foreign Trade Policy, 2023,
... |[Amendment in CGST Rules, 2017 and GST REG/PCT-FORMS
i[\:”i = Incorporation of *One Person Company’ in FORM GST REG 01 ie
o, Application for Registration Agreed

= o incorporate ‘One Person Company” as a Constitution of’ Business in
Part-B of FORM GST REG-01 the applicant to fill only the details of the
single member or owner and to submit the application successfully on

system
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Status during
Anenda ) )
Issue/Proposal Otticers
Na ;
Meeting
= Application lor Enrolment as Goods and Services Tax Practiioner-Amendment ir
Form GST PCT-01
"o amend the 8. No. 4 of Part-B of Form GST PCT-01 in line with rule 83(1
ol the CGST Rules,
= Application for cancellation of TCS and DS registration- Enhancement in Form
GST REG-08 format for having oplions for cancellation of registration against the
request made by the TDS and TCS registered persons
® Lo substitute FORM GS'T REG-08 1o provide for cancellation of registration
J(viii) agamst the request made by the TDS and TCS registered persons and 1o
Vol |- rephrase and re-align the reasons for cancellation in FORM GST REG-08 on
Pe the lines of those notified in respect of FORM GST REG-19 Agreed
28Y = Amendment m FORM GSTR-8 to include late fee
30 = t0 make changes in FORM GSTR-08 -
= By substituting new lable 7 on “Interest, late fee pavable and paid™ in placd
ol existing Table 6 and Table 7 to include interest on delaved submission of
returns by tax payers under section 52 of the CGST Act.
* By mserting column for late fee as well in Table 9 on Debit entries m cash|
ledger for TCS, interest and late fee payment.
= Amendment in rule 142 (3) of the CGST Rules with respect to FORM GST DRC
05:
®pule 142 (3) may be amended so that words “intimation”™ shall be used insteac
ol “order™ with respect to FORM GS1 DRC-05.
Status during
Agenda .
Issue/ Proposal Ofhicers
No :
Meeting

Clarification eligibility of construction of roads, bridges for inverted duty
structure refund wi
* View 10 All LC members (except member from Kamataka) opined thay |

construction of only such civil structures including o complex or building] Kamataka,

which are intended for sale 10 a buyer along with land or undivided share of

land. are cavered under Entry 5(b) of Schedule 11 of CGST Act, 2017 and Haryana. Uttar|

accordingly refund 1s not restricted in such cases as per the above mentioned
Notification. {View 1) Ke

* View 2: LC member from Karnataka opined that construction ol all kinds off  Nadu and

civil structures, including bndges, falls under Fntry 3(b) ol Schedule 11 of

construction ot bridges. (View 2)

Most of the

states agreed

Jammu and
CGST Act. 2017 and accordingly, refund should not be admissible inrespect off — Kashmir

agreed with
View 2.

th View 1.

However,
Punjab,

Pradesh.
rala. Taml
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Agenda Status during Officers
- Issue/ Proposal .
No Meeting

Agrced. Further. it was
recommended in the
Officers™ Meeting thart the
IGST refund route for
supplies (o SEZ be

Amendment in Notification  1/2023-Integrated Tax to includg
supplies to SEZ units/ developers under 1GST route
* Jo amend Nonticaton Noo 1:2023-Integrated Tax dated 31.07.2023

wel 01102023 so as o include all suppliers to a Specia 2 :
dum 1o } o o i restricted lor
. Economic Zone developer or a Special Economic Zone unit fof T
Vol 2 _ . commodities like pan
authorised operations as class of persons who may make supply oll
i masala, tobacco. gutkha,

i goods or services to the Special Economie Zone developer or thy i :
A A < e : ete. mentioned 1n the
. Special Fconomic Zone umit for authorised operations on payment =~ .. , o
Y Y : . Notilication No. 1/2023-
ol mtegrated tax and on wlich the said suppliers may claim the 3
Integrated Tax dated

31.07.2023,

Notification to be

refund ol tax so paid.

amended accordingly.

Agenda 9: Amendment in Notification 1/2023-Integrated Tax
to include supplies to SEZ units/ developers under IGST route

Formulation for Amendment in Notification 1/2023-11 dated 31.07.2023 recommended

by the Officers in Officers” meeting held on 06.10.2023

“In exercise of the powers conferred hy sub-section (4) of section 16 of the

Integrated Goods and Services Tax Act. 2017 (13 of 2017) thereafter referred

to as the “said Act”), the Central Government on the recommendations of the

Council, hereby notifies

(i) all goods or services (except the goods specified in column (3) of the TABLE
below) as the class of goods or services which mav be exported on
pavment of integrated tax and on which the supplier of such goods or services
may claim the refund of tax so paid: and

(ii) all suppliers to a Special Econontic Zone developer or a Special Economic
Zone unit for authorised operations as the class of persons who may mak
supply of goods or services fexcept the goods specified in column (3) of the
TABLE ~ below) to the Special Economic Zone developer or the Special
Economic Zane unit for authorised operations on pavment of integrated tax and

on which the said suppliers mav claim the refund of tax so paid:”
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Ratification of Notifications

and Circulars

Agenda 2: Ratification of Notifications, Circulars etc.

Twenty
itwo (22)
Ceniral
Tax Notifi
cations
igsued (No,
27:2023 10
S12020) &
One

(1) Cemir
al Tax
(rate)
Notificatio
n issued
{No.
112023)

Notfications to implement vanous decisions of GST Council taken i 30th & 51st meeting &

to implement other GIC decisions. Some of the important decisions are

i
i,

i

vil

Vi,

Notifying some provisions of Finance Act, 2021 & Finance Act, 2023

Notifving special procedures to be (ollowed by a registered person pursuant 10 the
directions of the Hon ble Supreme Court in the case of Union of India vis Fileo Trade
Centre Pvi. Ltd.. SEP(C) No 32709-32710.2018

Exempting the registered person whose aggresate trnover in the tinancial year 2022-23
is up 10 two crore rupees. from filing annual return for the said linancial year

Notifving ~Account Aggregator” as the sysiems with which informanon may be shared
by the common portal under section [38A of the OGS Act, 2017

Waiving the requirement of mandatory regsiration under section 24(1x) of CGYT Act for
person supplving goods through ECOs, subject to certam condiions

Notifying special procedure 10 be Tollowed by the electronic commerce vperators in
respect of supplies of goods through them by composition taxpavers and unregistered
persons

Making amendments (Second Amendment. 2023) & (Third Amendiment, 2023) to the
CGST Rules. 2017,

Extension of the due date for furnishing FORM GSTR-1, GSTR-3B. GSTR-T tor April,
May, June and July. 2023 for registered persons whose principal place of business 1s in
the State of Manipu

Notifying supply of online money coming, supply of online gaming other than online
money gaming and supply of actionable claims in casimos under section 15(5) of CGST
Act and the provisions of the Central Goods and Services Tax (Amendment) Act, 2023
Amendment of Notification Na 01200 7- Cemral Tax (Rate) dated 28 062017,
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Agenda 2: Ratification of Notifications, Circulars etc.

[Vol 1- Py, 220-242]

One (01) Union | To amend Notification No 01/2017- Union territory Tax (Rale) dated 28 06 2017
Territory Tax

(rate)

Notification

issued (No.

11/2023 )

Four (04) Notifications to implement various decisions of GST Council taken in its 507 & 51¢
Integrated meeting and to implement other GIC decisions:

Tax Notifications | 1. Seeks to notify all goods or services which may be exported on payment of
wssued (No 172023 integrated tax and on which the supplier of such goods or services may claim the
o 4/2023) & Four refund of tax so paid.

{04) Integrated 2 Sesks to notfy the provisions of the Integrated Goods and Services Tax
Tax (rate) (Amendment) Act, 2023

Notifications 3. Seeks to notify the supply of online money gaming as the supply of goods on
1ssued (No import of which, integrated tax shall be levied and collected under sub-section (1)
112023 10 of section 5 of the Integrated Goods and Services Tax Act, 2017

14:2023) 4. Seeks to provide Simplfied registration Scheme for overseas suppler of online

money gaming

5. Seeks to amend notification No. 8/2017- Integrated Tax (Rate) dated 28 06 2017
to implement decisions of the 50th GST Council

6. Seeks to amend nofification No 08/2017- Integrated Tax (Rate) dated
28.06 2017 to implement decisions of the 50th GST Council

7. Seeks to amend notification No. 10/2017- Integrated Tax (Rate) dated
28.06.2017 to implement decisions of the 50th GST Council

8 Seeks to amend Nolificaion Mo 01/2017- Integrated Tax (Rate) dated
28.06.2017

Agenda 2: Ratification of Notifications and Circulars

[Vl 1 1w, 220242

Two (02) Circulars to implement various decisions ol GST Council in its 50
Circulars issued | meeting & to implement other GIC decisions. The issues covered
(Circular No. in these circulars are
200/12/2023-GST
dated 01.08.2023 | (i) Clartfication regarding GS'1 rates and classification of certain
Lo Circular No. goods based on the recommendations of the GST Couneil in
200/13:2023-G8'T its 50th meeting held on 11th July. 2023,
dated 01.08.2023) | (i1) Clarifications regarding applicability of GST on certain

services
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Agenda 2: Ratification of notifications and circulars

= Some ol these notifications and circulars have been issucd based of decisions of GST

Implementation Committee (GIC) taken during the period from 26,07 2023 10 29.009 2023,

* The important decisions taken by GIC are as below

Extension of due dates in filing of GSTR-1, GSTR-3B & GSTR-7 till 25.08.2023 in the state
ol Manipur

*  [xtension of tme oll 01.01.2024 for implementation of Notification No. 30:2023-C'T dated

31.07.2023

Approval of amendments mn Rule 8(1). [4(1), 46(1), 64 & 87(3) of CGST Rules 1 respect of
CGST Amendment Act, 2023 & 1GST Amendment Act. 2023 regarding online money 2aming

= Approval of amendments in FORM GST REG-10 and FORM GSTR-SA

® Issuance ol Notification for levy and collection i case of import of online money gaming

* ssuance of Notification for simphfied registration for supply of online money caming from a
place outside India to a person i India under 1GST Act

.

Amendment to Notification No. 12017-CT (rate)y dated 28.06.2017

Recommendations of the
Law Committee
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Law Committee
Recommendations

for
Trade facilitation and
Reducing litigation

Agenda 3(ii): Issuance of clarification on taxability and valuation of
Personal Guarantee by Directors for companies and Corporate

Guarantee by companies for related person (1/4)

Issue 1: Taxability of personal guarantee offered by directors to the bank against

the credit limits/loans being sanctioned to the company

.

o’

Clarification has been was sought regarding the taxability and valuation of the supply

of personal guarantee offercd by the Directors to the banks on behall of the company.

The activity of providing personal guarantee by the Directors to the banks on behalf

of the company (related person). even without any monetary consideration. is taxable
as services provided between related persons, as per Schedule I of the CGST Act.

In cases of supplies to related persons, the taxable value of the supply is to be
determined as per Rule 28 of the CGST Rules. 2017 i.e. mainly as per the open
market value of such supply.

As per the mandate of RBI, as per Para 2.2.9 of RBI Master Circular RBI/2021-

22/121 dated 9th November, 2021 regarding guidelines relating to obtaining of

personal guarantees of promoters, directors, other managerial personnel, and

sharcholders of borrowing concerns, no consideration can be charged by the director

from the company for providing the bank guarantee for the purpose of sanctioning of

credit facilities to the said company.
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Agenda 3(ii): Issuance of clarification on taxability and valuation of
Personal Guarantee by Directors for companies and Corporate
Guarantee by companies for related person (2/4)

Proposal:

o

2 LC has recommended that it may be elarified through a circular that

* [n cases where no consideration is paid by the company to the director in any
form. directly or indirectly, for providing guarantee to the bank’ financial
institutes on their behall, as per mandate of RBILL the open market value of the
said transaction/ supply may be treated as zero and accordingly taxable value of
the said supply will be considered as zero.

L]

in cases where the director, who had provided the guarantee. is no longer
connected with the management but continuance of his guarantee is considered
essential because the new management's guarantece is cither not available or is
found inadequate or there may be other exceptional cases where remuneration
consideration is paid to the director in any manner. directly or indirectly, the
taxable value of such supply of service may be the remuneration’ consideration

provided to such a person/ guarantor by the company. directly or indirectly.

Agenda 3(ii): Issuance of clarification on taxability and valuation of

Personal Guarantee by Directors for companies and Corporate

Guarantee by companies for related person (3/4)

Issue 2: Taxability of corporate guarantee provided for related persons including

corporate guarantee provided by holding company to its subsidiary company

~ The activity of providing corporate guarantee between the related companies. even
without any monetary consideration. 15 taxable as services provided between related
persons, as per Schedule [ ot the CGST Act.

# In such cases, the taxable value of the supply is to be determined as per Rule 28 of
the COST Rules. 2017 i.e. the open market value of such supply or as per value of
services of like kind and quality or as per Rule 30 or 31 of CGST Rules, 2017.

»~

However, corporate guarantees, unlike bank guarantees. are specilic and peculiar to a
particular corporate  group or company and therefore external  third-party
comparisons may not be available or relatable.

~  Ficld formations as well as the taxpayers are finding it ditficult to arrive at the open

market value for such supply of services under Rule 28 ol CGST Rules, 2017,
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Agenda 3(ii): Issuance of clarification on taxability and valuation of
Personal Guarantee by Directors for companies and Corporate
Guarantee by companies for related person (4/4)

Proposal:

1.C has recommended:

< 10 insert sub-rule (2) in Rule 28 of CGST Rules, 2017, providing that

“Notwithstanding anything contained in sub-rule (1), the value of supply of

services by a supplier to a recipient who is a related person, by way of providing

corporate guarantee to any banking company or financial institution on behalf of

the said recipient, shall be deemed to be one per cent of the amount of such

guarantee offered, or the actual consideration, whichever is higher.”

value of such supply of services would be governed by the proposed sub-rule (2)

ol rule 28 of CGST Rules. 2017 irrespective of whether full I'TC is available to

the recipient ol services or not.

Agenda 3(iii): Issue of delay (beyond condonation) in filing Appeals
against demand orders raised under GST till a specified period (1/2)

Issue:
< During the initial years of implementation of’ GST, a number of appeals against

demand orders could not be filed within the specified time period i.e.. within the
limitation period of three months as mentioned in Seetion 107(1) of the CGST Act,
2017 and the permissible delay condonation period of one month as provided in,
Section 107(4) of the CGST Act. 2017, due to various reasons.

In a lot of cases. in cases where no physical service of these notice/orders were made.
the taxpavers were not aware ol the notices/ orders issued to them through the
common portal.  Many taxpayers came 1o know about demand orders only upon
initiation ol recovery proceedings under section 79 of the CGST Act, 2017 i.e., after
lapse of time prescribed for filing of appeals.

Thus. the taxpayers are stuck in a situation where they can neither lile an appeal
against the demand order nor are in position to pay the demand raised by the tax

authorities.

Page 69 of 117

Minutes of 52nd GST Council Meeting

< to clarily through the Cireular that after the insertion of the said sub-rule, the

CHAIRMAN'S
INITIALS




MINUTE BOOK

CHAIRMAN'S
INITIALS

Agenda 3(iii): Issue of delay (beyond condonation) in filing Appeals
against demand orders raised under GST till a spccmcd pcrmd (2/9)

Proposal:

Law Committee recommended:

* To provide one time amnesty lor filing appeals i such cases through a special
procedure under section 148 of CGST Act.
= The special procedure for filing appeal to be applicable for the taxable persons:
< who could not file an appeal under section 107 of the said Act. against the order
passed by the proper officer under section 73 or 74 of the said Act on or
before the 31st day of March, 2023: or
< whose appeal against the such order was rejected solely on the grounds that the
said appeal was not filed within the time period specified in sub-section (1) of
section 107
L]

The filing of appeal in such cases 1o be allowed subject to the condition of payment
of an amount of pre-deposit ol 12.5% ol the tax under dispute by the said person. out
of which at least 20% (i.e. 2.5% of the tax under dispute) should be debited from
Electronic Cash Ledger.

*  The time limit for filing appeals under this amnesty

special procedure may be kept up
to 319 December 2023.

Agenda 3(v): Clarification regarding restoration of provisionally

attached property(1/2)

Issue: ALUESR

*» Section 83(2) of CGST Act. 2017 mentions that the provisional attachment shall cease to

have effect after the expiry of a period of one year from the date of the order i.c.

provisional attachment order in the form of FORM GST DRC-22, there 1s no mention of

need for issuance of any order to release/ restore the provisionally attached property atter
expiry ol this time period ol one year.

< At the same time, Rule 159(2) of CGST Rules, 2017 mentions that the provisional

attachment of a property shall be removed only on the written instructions from the
Commissioner to that effect.

It has been brought to notice that there is a confusion among the concerned revenue
authorities. transport authorities, bankers and other such authorities as to whether the said
encumbrance placed on the said movable or immovable property automatically expires
after a period of one vear from the date of FORM GST DRC - 22, or the said
authoritics have to wait for a written instructions from the Commissioner to that
effect.
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Agenda 3(v): Clarification regarding restoration of provisionally
attached property(2/2)

Proposal
< LC has recommended
~ an amendment in sub-rule (2) of Rule 159 of CGST Rules, 2017, to insert the
words “or on expiry of a period of one vear from the date of issuance of order in
FORM GST DRC-22, whichever is earfier.” afler the words “to that effect”, to clearly
provide that order issued under FORM GST DRC-22 shall cease to have effect alter
expiry of period of one year from the date of issuance.
~ an amendment in FORM GST DRC-22 inserting the words “This order shall cease
to have effect. on the date of issuance of order in FORM GST DRC-23 by the
Commissioner, or on the expiry of a period of one vear from the date of issuance of

this order, whichever is earlier.”

Agenda 3(vi): Clarification on various issues related to Place of
Supply(1/3)
Issue: Val - Pa. 275-282]
< Representations have been reccived sceking clarification regarding the place of supply in
respect of?
(i) services of transportation of goods. including by mail or courier, when cither
supplier or recipient of service is located outside India
(ii) services in respect of advertising
(i1i) “co-location services”
Proposal:
% LC has recommended to issue a Circular to clarify that:
» In case of service of transportation of goods, including by mail or courier:

v place of supply will be determined by the default rule under section 13(2) of
IGST Act i.c. in cases where location of recipient ol services is available, the
place ol supply of such services shall be the location of recipient of services
and in cases where location ol recipient ol services is not available in the
ordinary course of business. the place ol supply shall be the location of supplier

of services.
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Agenda 3(vi): Clarification on various issues related to Place of
Supply(2/3)

~ In case of services in respect of advertising:

v In case wherein there is supply (sale) of space or supply (sale) of rights to usd
the space on the hoarding/ structure (immovable property) belonging to vendo
to the chient/advertising company for display ol their advertisement on the saic
hoarding/ structure. the place of supply of services provided by the vendor to thy
advertising company in such case shall be governed by the provisions of
section 12(3)a) of IGST Act.

In case where the advertising company wants to display its advertisement o1

hoardings/ bill boards at a specific location availing the services ol a vendor anc

the responsibility of arranging the hoardings’ bill boards and display of

advertisement on the said location lies with the vendor and during this entirg
time ol display of the advertisement. the vendor is in possession ol thd
hoarding/structure at the said location on which advertisement is displayed
whereas the advertising company is not occupving the space or the structure, thy

place ol supply shall be determined in terms of Section 12(2) of IGST Act.

Agenda 3(vi): Clarification on various issues related to Place of
Supply(3/3)

» In case of “co-location services™

v Co-locaton services are in the nature of “Hosting and information technology (1'T)
infrastructure provisioning services™, and the said services do not merely involve
providing ol a physical space. but also involve the supply of vanous components of
"Hosting and information technology (I'1) infrastructure provisioning  services™ like
network connectivity. backup facility, firewall services, and monitoring and surveillance
service for ensuring continuous operations of the servers and related hardware. elc

Accordingly. the place of supply of the same shall be determined by the default place of

supply provision under sub-scetion (2) of Section 12 of the IGST Act i.c. location of

recipient ol co-location service

However. in cases where the agreement between the supplier and the recipient is
restricted to providing physical space on rent along with basic infrastructure,
without components of Hosting and Information Technology (IT) Infrastructure
Provisioning services and the further responsibility of upkeep. running, monitoring and
surveillance. ete. of the servers and related hardware 15 of recipient of services only. then
the said supply ol services shall be considered as the supply of the service of renting of
immovable property. Accordingly. the place ol supply of these services shall he
determined by the provisions of clause (a) of sub-section (3) of Section 12 of the [GS]

Act which is the location where the immovahle property s located.
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Agenda 3(vii): Clarification related to export of
services Vol 1- 1

Issue:

» Representations have been received for clarification regarding  admissibility of export
remittances received 1 Special INR Vostro account, as permitted by RBILL for the purpose of
consideration of supply of services 1o qualifv as export of services as per the provisions of sub-

clause (iv) of clause (6) of section 2 of the IGST Act, 2017.
Proposal:
¢ Law Commuttee recommended to elarify through a Circular that

# the condition of sub-clause (iv) of Section 2(6) of the [GST Act, 2017 will be considered
to be lullilled when'the Indian exporters. undertaking exports ol services, are paid the
export proceeds in INR [rom the balances in the designated Speceial Vostro Account of
the correspondent bunk of the partner trading country in terms of” Regulation 7(1) of
Forcign Exchange Management (Deposit) Regulations, 2016, as mandated by RBI's AP,
(DIR Series) Circular No. 10 dated 1 1th July, 2022 and reiterated further in Foreign 1rade

Policy, 2023

Agenda 3(ix): Clarification regarding eligibility of construction

of roads, bridges for inverted duty structure refund

[ssue: [Vol 1= Pa. 303308

» References have been recaived from field formations requesting for clarification regarding
applicability of Noufication number 15200 7-Central Tax (Rate). dated 28.06.2017 (which
restricts refund of accumulated credit on account of inverted duty structure in respect of supplies

covered under Entry 5(b) ol Schedule 11 of CGST Act, 2017) in respect of refund on account of

mverted duty structure in the case ol supply ol certain services like construction of bridges and
roads cic.

~ I the said services are construed as civil structure under Entry 5(b) ol Schedule 11 of CGST Act.
2017, then refund will be not admissible but if thev are construed as under works contract
services under Entry 6(a) of Schedule 11, then refund would be admissible.

Proposal:

< All 1.C members (except member from Karnataka) opined that construction of only such civil
structures including a complex or building, which are intended for sale to a buyer along with land
or undivided share of land. are covered under Entry 5(b) of Schedule 1l of CGST Act. 2017 and
accordingly refund is not restricted in such cases as per the above mentioned Notilication

< 1.C member lrom Karnataka opined that construction of all Kinds ol civil structures, including
bridges, lalls under Entry 5(b) of Schedule 11 of CGST Act. 2017 and accordingly, refund should

not be admissible in respect of construction of bridges

<+ Matler placed before the Council Tor deliberation
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Law Committee
Recommendations

relating to

Compliance and Administrative
measures under GST

Agenda 3(i): Alignment of provisions of the CGST Act, 2017 with the
yrovisions of the Tribunal Reforms Act, 2 in respect of Appointmen
provi f the Tril | Ref Act, 2021 pect of Apj 1 t
of President and Member of the proposed GST Appellate Tribunals

Issue:

< Vide the Finance Act, 2023, amendments to section 109 and 110 of the CGST Act, 2017 were carnied owt
and the same were notified vide notihication No. 28/2023-Central Tas dated 31st July, 2023

In response 10 a request for nominations for the Search-cum-Selection Conmuttee (SeSC) for appomnment
of Judicial Members and Techmical Member (Centre) of GSTAT. the registrar of Supreme Court of India
emphasized thar certamn provisions of the CGST Act, 2017 relatng 1o GSTAT need 1o be ahgned with the
I'ribunal Reforms Acl. 2021

Proposal

< LC recommended the Tollowing:

- oo make an amendment to section 110 of the CGST Act, 2017
v (AN provision iting t il ty o1 \ lvie
with substantial expenence m hugation under mdirect tax laws i the Appellate Tnbunal
Central Excise and Service Tax Trbuanal, State VAT Tobunals. by whatever name called, High
Court or Supreme Court tor the appomtment as judicial member
v Minimum age tor appomtment of member or president of Tribunal 1o be specitied as 50 years
v

Femure ol president and members o be upto 1 maximum age of 70 years and 67 vears

respectively

> This would help in aligning the provisions of the CGST Act, 2017 with the provisions of the Tribunal
Reforms Act. 2021,
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Agenda 3(iv): Law amendment with respect to ISD as recommended
by the GST Council in its 50th meeting

Issue:

s GST Council in ns SOth meetny recommended that ISD (Input Service Distributor) procedure, as lad down i
Section 20 of the CGST Act. 2017 read with rule 39 of CGST Rules, 2007 may be made mandatory
prospectively for distribution of F1C m respeet of mput services procured by Head Office (HO) from a third

party but attributable (o both HO and Branch Office (BOJ or exclusively to one or more BOs.

< Purther. FTC on account of mput services reeeived trom a third party. where such input serviees are lable to tax
on reverse charge basis. should also be required 1o be distributed through ISD route. The Council authorized

Law Commuttee (1.0') o make requistte law amendments.

Proposal:

< LC has recommended:

» amendment in definition of “input service distributor™ under clause (61) of section 2 of CGST Act
to defing 11 as such office of supplier of goods or services or both which receives tax invoiees mcluding
mvoices i respect of services lable w tax under reverse charge basis as per sub-sections (3) or (4) of

)

Section Y. for or on belall of o distinet person or distingt persons, as specificd in seetion 25 and who s

liable to distribute the mput tax credit in respect of such invoices i tenns of section 20

~amendment in section 20 of CGST Act 1o explicitly mandate distribution of the common credit
meludmg with credit pertaming to common mput services which are liable to tax on reverse charge

basis

» substitution of provisions of rule 39 of the CGST Rules by mcorporatng  methodology for

distribution ol credit in ke 39

Agenda 3(viii): Amendment in CGST Rules and
GST/PCT Form(s) (1/5):

Issue:
(i) Incorporation of *One Person Company” in FORM GST REG 01 ie. Application for Registration

»  Wihile applying for Registration. an appheant 1s required to select one of the categories mentioned
Constitution ol Business' from dropdown o Part B of FORM GST REG-01 e Applicaton for
Registration,

# I the existmg system. it is mandatory for appheant to update nunimum two Parters/Promoters, if he selects
any of the categories of “Constitution of Business™ In case where an applicant tries to proceed with less
than two Promoters and Partners, an error message is bemyg displaved on the portal and he is not able to

subnut the application for registration

# The option of choosing *One Person Company” is not available among different categories of “Constitution
of Business™ in notified FORM REG-01 and hence there s a need to make this option available in the
FORM and on GST portal as well

Proposal:

< Law Commuttes reconmended 1o incorporate *One Person Company” as a Constitution of Business
in Part-B of FORM GST REG-01 the applicant 1o fill only the detmls of the sigzle member or owner

and 1o submmt the application successtully on svstem
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Agenda 3(vii1): Amendment in CGST Rules and
GST/PCT Form(s) (2/5)

Issue: Application for Enrolment as Goods and Services Tax Practitioner- Amendment
in Form GST PCT-01

~ Rule 83(1) of the CGST Rules, 2017 stipulates certain conditions for enrolment as Goods
and Services Tax practitioner some of which are not available in the notilied FORM GST
PCT-01 and on the portal.

Hence. necessary changes mentioned below are required to be made on the portal as well
as in Part-B of Form GST PCT-01 in line with the rules.

~ Certificate of Practice (COP) is not required tor CATCWA/CS as per the rules.

~ Option related o Graduate or Post Graduate in Law and Thgher Auditing is not
available in notified form and existing implementation

# Option related to any other examination notified by Government 1s also not there.

# Deleting the option of *Advocate™ as it is not aligned with the existing rules.

Proposal:

< Law Committee recommended to amend the 8. No. 4 of Part-B of Form GST PCT-
01 in line with rule 83(1) of the CGS T Rules

Agenda 3(viii): Amendment in CGST Rules and
GST/PCT Form(s) (3/5)

Issue:  Application for cancellation of TCS and TDS registration- Enhancement in Form GS1

REG-0X format for having aptions for cancellation of registration against the request made by
the TDS and TOS registercd persons

~ Notfication no. 26/2022-C 1" dated 26.12.2022 amended rule 12(3) ol the CGST Rules to provide
for facility to TDS and TCS registered person tor cancellation of their registration on their
reguest.

Presently, the tax officers are 1ssuing Order ot cancellation of Registration as Tax Deductor at
Source or lax Collector at Source wn FORM GS1 REG-08 for suo-moto cancellation of
registration alone as there is no separate format for 1ssuing order of cancellation of registranion for

those persons against selt-cancellation apphication

» Hence. there s a need to amend FORM GST REG-08 to specifically provide for cancellation of
registration against the request made by the TDS and TCS registered persons and also 1o rephrase
and re-align the reasons for cancellanon in FORM GST RLEG-08 on the lines of those notified in
respect of FORM GST REG-19 vide CGS T (5th Amendment) Rules, 2022 for better clarity

Proposal:
< Law Committee recommendad to substitute FORM GST REG-08 10 provide  or
cancellation of registration against the request made by the TDS and TCS regisiered persons
and to rephrase and re-align the reasons for cancellation in FORM GST REG-08 on the hines
of those notified in respect ol FORM GST REG-19
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Agenda 3(viii): Amendment in CGST Rules and

GST/PCT Form(s) (4/5) Vol - Pg. 289 302]

Issue: Amendment in FORM GSTR-R to include Tate fee

»~ Scction 47 of the CGST Act has been inter alia amended vide Finance Act, 2022 which
envisages that the late fee on delayed furnishing of return in FORM GS'TR-8 under section
52 of the CGST Act. 2017 by e-commerce operators, should also be levied trom the date
of implementation of the aforesaid amendment.

» Since. existing FORM GSTR-X does nol contain late fee table. certain changes were
proposed by GSTN in the said Form.

Proposal:

< Law Comnuttee recommended (o make changes in FORM GSTR-08

< By substituting new Table 7 on “Interest. late fee payable and paid™ in place of

existing Table 6 and Table 7w include interest on delayed submission of returns by

tax pavers under section 532 of the CGST Act

< By inserting column Tor late fee as well in Table 9 on Debit entries in cash ledger

for TCS. mterest and late Tee payment

Agenda 3(viii): Amendment in CGST Rules and
GST/PCT Form(s) (5/5)

[Vol 1- Pg: 297502
Issue: Amendment in rule 142 (3) of the CGST Rules with respect to
FORM GST DRC-05

» FORM GST DRC-05 uses the word intimation to denote the format in which
the proper officer imtimates  the taxpayer regarding the conclusion  of
procecdings initiated against him. However. rule 142 (3) of the CGST Rules
states that .. and the proper officer shall issue an order in FORM GST DRC-
05 concluding the proceedings in respect of the said notice.” i.e. the word used
in rule 142(3) is 'order' and not 'intimation”. This created an anomaly as the
intention behind FORM GST DRC-05 was to intimate the taxpayer about the

proceedings and not to issue an order which is appealable.
Proposal:

< Law Committee recommended that rule 142 (3) may be amended so that
words “intimation” shall be used instead of “order”™ with respect to FORM

GST DRC-05,
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Other Proposals pertaining
to Law and Procedures

Agenda 9: Amendment in Notification 1/2023-Integrated
Tax to include supplies to SEZ units/ developers under IGST
route

Issue:

» Vide Notification 01/2023-Integrated Tax dated 31.07.2023, all goods and services
(except those specified in Table of the notification) were notified as class of goods or
services which can be exported on payment of 1GST under 1GST route. This notification is
effective from 01.10.2023.

= As supplies to SEZ unit/ developer are zero rated supplies bul not considered as exports,
the supplies to a SEZ developer or a SEZ unit lor authorized operations on payment of
integrated tax have not been covered in the said Notification tor payment of 1GST and
subsequent refund of the same, meaning that only LUT route 1s availuble for such supphies
to SEZ umt/ developer

~ This was not the intention of the Council as well as GoM on capacity based taxation.

while recommending the issuance of smd Nonfication.

Proposal: To amend Notification No. 122023-Integrated  Tax dated 31.07.2023 w.e.l.
01.10.2023 by including all suppliers o a Special Economic Zone developer or a Special
[iconomic Zone unit for authorised operations as class ol persons who may make supply ol
goods or services to the Special Economic Zone developer or the Special Fconomie Zone
unit for authonsed operations on payment of mtegrated tax and on which the said suppliers

may claim the refund of tax so pad
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Agenda 9: Amendment in Notification 1/2023-Integrated Tax
to include supplies to SEZ units/ developers under IGST route

Addendun o Nal 2- Pe. 01-613]

Proposed Amendment in Notification 12023-Integrated Tax dated 31.07.2023

“In exercise of the powers conferred by sub-section (4) of section 16 of the
Integrated Goods and Services Tux Act, 2017 (13 of 2017) (hereafter referred to
as the “said Act”), the Central Government on the recommendations of the

Council, hereby naiifies

(i) all goods or services (except the goods specified in column (3) of the TABLE
below) as the class of goods or services which may be exported on
pavment of integrated tax and on which the supplier of such goods or services
may elaim the refund of tax so paid: and

(ii) all suppliers 1o a Special L:conomic Zone developer or a Special Economic Zone
unit for authorised operations as the class of persons who may make supply of
goods or services o the Special Lconomic Zone developer or the Special
Eeconomic Zone unit for authorised operations on pavment of integrated tax and

on which the said suppliers may claim the refund of tax so paid: "

THANK YOU

Years of GST

Qe Matian One e One Market
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52 GST Council Meeting

Agenda Item 4
Recommendations of Fitment Commuttee

Goods and Services

7™ October, 2023

Summary of Discussion
I
Officers’ meeting
on

Recommendations ol Fitment Commuitiee
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L1000 !"

* Total 12 issues examined

=~ Recommendations for making changes in GST rates! issuing clarifications- 4

b |

Recommendations tor making no change - 6

# Issues deterred for further examination 2

# Issue lor mlormation o GST Council -1

\k'f"‘ 1CCS
+ Total 24 issues examined

~ Recommendations for making changes in GS1 rates/ issuing clarifications- 10

~ Recommendations Tor making no clange - 8

F lssues deterred Tor Turther examination — 9 |
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Goods-Changes Recommended:

Agenda No. [ssue/Proposal | Status after officers’
5 meeling
d(a) (Annexure-1 ) | # Reduction in GS1 orite on food preparation of millet
S Nu Nour. in powder lorm, contaiming at least 70% millets by
Vol-1: Page N 1 weight (HS 1901) from 18% o- No objection

a 0% i sold in other than pre-packaged and labelled form

b 12% i sold in pre-packaged and labelled Torm

~ Since there was no ambiguity in the past. there appears
no merit in regularising the issuc for past period. [

Ha) (Annexure-1 ) ~ Update List 3A & 3413 of Notification No. 502017 - |

S. No. 2 Customns as per revised appendix 4B issued vide DGFT No objection
Vol-1: Page Nuos Public Notice dared 18.08.2023
=311 ~ seek general approval from GS'T Council to update the

lists as and when Appendix 4B is amended by DGFT and
thercatter placing betore Couneil for information as the
changes are technical in nature,

Goods-Changes Recommended

Agenda No. I[ssue/Proposal Status after ofticers’
meeting

Ha) (Annexure-1) | » Clarification may be issued that imitation zari thread

S.No. 4 or yarn made out of metallised polyester [ilm/ plastic
Vol-1: Page Nos | film falling under HS 3605 are covered by the entry No objection
313-314 | lor imitation zari thread or yarn attracting 5% GST

rate.

# No refund will be permitted on polvester film |

(metallised) /plastic film on account of inversion.

CHAIRMAN'S
INITIALS

Page 82 of 117

{ﬂ?ﬁ%’z

Minutes of 52nd GST Council Meeting




MINUTE BOOK

MINUTE BOOK

Agenda No.

Goods-No change recommended

Issue/Proposal

4(b) lr\-nnc.\urt-lll

Status after officers
meeting

» Concrete mixers are classified under HS Code 8474 and |

5, Ne. | attract I8% GST rate. Boom pumps i.c.. concrete pumps arc No objection
Vol-1: Page Nos. 315- classificd under 1S Code 8413 and attract 18% GS1 rate.
16 » Concrete miser lormes are classified under HS Code %703

(SPV ) and attract 8% GST rate. Body parts of motor vehiele

(K707 ) auract 28%

~ Entries are clear, specitic clarification may not be required

Status guo may be mamtained
4(b) (Annexure-l ) ~ Concessional rate ol 12 % has been provided to various [ = Punjab  suggested that o
N. No: 2 renewable energy devices and parts for their manufacture avoid end use cxemptions. the
Vol=l Page Nos 3 16- |+ Coneessional GS'1 rate would not apply in case parts are benetit of concessional rate

Agenda No.

purchased lor replacing the parts on existing devices.

# Request is o clarily that GST rate on the sparc parts ol

renewable energy devices is 12%, irrespective of the end-use,

~ Fitment Commitiee recommended 1o maintain sratus gue.

Goods-No change recommended

* It was opined that

may be extended 1o supply of

parts  for  use  other  than
manutacturing of such devices
as well,

TRUI may
examine in totality with - all
other end use exemptions

enlries

Issue/Proposal

Status after officers’

meeting

1

317

4 (b) (Annexure-

» Request is for reduction in GST rate on Electric
Vehicle Battery from 18% to 5%.

~ Lithium ion batteries have multiple uses i.c.
cellular mobile phones, portable electronics,
electric vehicles etc. Accordingly, Status quo
may be maintained.

)

4 (b) (Annexure-

H.-.Nt‘: _1
Vol-I: Page Nos

| » Request is to seek clarification regarding the
scope of sugar boiled confectionery.

» Sugar boiled confectionary is distinguishable
[rom sugar confectionary. No clarification is
required in view of the existing BIS/FSSAI
standards.
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Agenda No.

S.No. S
Vol-L: Page No

1K

4(b) (Anpexure-11)

Goods-No change recommended

Issue/Proposal

officers’ meeting

Status after

~ Request is to

~ Exempt cess payable by Canteen Store Depots
(CSDs) on outward supply of acrated beverages
and energy drinks

OR

~ Colleet the applicable cess at the Depot level for
supplies made by Unit Run Canteens (LURCs)

# 1Lwas decided in the 1530 GST Council meeting that no
cancession is 10 be given from levy of Compensation
Cess to URCs.

» No change in rate is recommended.

~ Revarding the suggestion to collect applicable cess at
the Depot level for supplies made by URCs, the matter
may be referred o the Law  Commitiee  for
consideration,

No objection

Agenda No.

Goods-No change recommended

Issue/Proposal

Status after officers’ |

meeting

4(b) (Annexure-
1)

b ] \I‘. i1

Vol-1: Page Nos

3| 8-319

~ Request is for uniform additional compensation |

cess on cigarettes/ compensation cess on bidis/ |
additional compensation cess  on smokeless
tobacco products/ or lower compensation cess on
cigarettes sticks up to 70 mm.

» Fitment Committee recommended to mamtam

S guo.
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Agenda No.

Goods- Delerred

Issue/Proposal

Status after officers’ |
meeting |

4(¢) (Annexure-
[11)

SN, |

Vol-1: Pace No

2()

~ Request is o clanty that Khart and eréme roll
are covered under “similar toasted products™ and
attract 3% OGS | rate

The issuc was examined in 47th, 48th & 30th |
GST Council meetings and it was observed that

Y

further details regarding the nature ol product,

process ol preparation is required before making

| any suggestions.

[ » Maharashira  suggested 0 get  the
examined by Food Rescarch Institutes.

# The issue may be delerred.

same |

Goods- Deferred

Agenda No.

i
[4(c) ¥
(Annexure-11)
Vol=1 Pawe Niw
|
|
o
i rd

[ssue/Proposal

GS 1T Counctl i its A7th meeting relerred (he fssue ol levy of GSToon sleel

serap on ROM basis o Fitmen! Comimitlee.

State ot Karmataka:

< Such proposal may not be teasible as it breaks the FTC chain, leads wo
caseading ol taxes and breakage o audil trail,

< Suggested measurcs sueh as introduction of trace and track mechanism.

better registration  procedures,  registration of - ¢=way  bills if that
commodily 15 registered (o be supphied. ITC only if invoice s registered

clc

Punjab :

& Tax iron and serap on ROM and exempt supply ol serap i the hands ol
Iradders

% Make ¢-way bill mandatory for all transactions in scrap wrespective of
vilue,

Fitment Commitlee reeommmended o defer the dssue 1o ereate o Conmittee ol

officers to sudy the tssue holistically and o come up with workable solutions,

Sub-commitlee has submitted s report on 021002023 . The issue may be

deferred pending examination ol the repurt of committee
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Carunia Seelavathi Vs UOI (High Court) For Intormation ol the Council

Agenda No. Issue/Proposal Relevant extract of the order
4(a) 7 Presently, mnﬂ.‘-;;;iu'.]ui l_i\i-l rale I Considering  the recommendarion of the Commission
(Annexure-1 ) 18% s available only to orthopaedic | which s o commission specifically estahiished for the
< Ny 3 phvsical disabled person disabiod and taking into consideration the fuct that teda
Volol: Pase'N ~ Hon'ble High Court passed o judzement the visually  challensed  persony  are  having  more
2 Ej;uutl 26.06.2023 asking mllh""'i“‘..i. 10 aJI.'},’N?i‘fIr.fl'n"J'-"-..'-\ af emplovinent in the government sector and

issue  pecessary orders for providing ; y :

GST concession 10 the petitioner their commating to the place of work becomes challenging
(visually impaired person) this court iy of the vpinton that the exemption has 1o be
| ~ Appeal with stay application has been | granted  to the petiioner and  accordingly. the it

[ filed before Madurai hench peritions are allowed. The authorite concerned shall

# Fitment commitlee  recommended 0| wpapre thar necessary orders exempting the petitioner
place the it fer of _El‘1'_1lh]c High Court from the Motor Vehicte's Tux as well us GST are passed
belore the Cowncil for mfurmation S » i : 5 :

within u period of four weeks from the date of receipt of
a tndertaking letter by the petitioner.”
Goods-Changes Recommended
Agenda No. ‘ Issue/Proposal Status after officers™ meeting
|4 (Part-11) (i) la. To place before Hon'ble Supreme

Vol-11: e Nos Court that the GST Council has no | = No objection on proposed agenda.

-9 intent  to  subject Extra-Neutral | = However. for past period. IS (TRU)
Alcohol  (ENA)  for wuse in and committee  of  officers  from
manufacture of alcoholic liquors following states  will swmdy the
for human consumption, implication :

| b, To make suitable amendment in (1) Karnataka
| | law to exclude ENA supplied for (i1) Uttar Pradesh
manufacture of aleoholic liquors (iii) West Bengal
for human consumption from the (iv) Rajasthan
ambit of GS'] {(v) Maharashtra
le. To reduce GST on Molasses from (vi) Madhya Pradesh L
28% to 5%. (vii) Punjab
d. To notify rate of 18% for new tarift (viii) Andhra Pradesh
line created for "ENA for industrial
use’ (HS 22071012). IS(TRU) will convene the meeting
CHAIRMAN'S
INITIALS
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Tabled Agenda

|
Agenda |
No.

Issue/Proposal

Status after
officers’
meeting

4e) ~ All forcign going vessels upon conversion to Coastal run/coastal trade are required tw

(Annexure e Bill of entry/ TGM at the time ol its conversion (o coastal run and pay applicable

-1 duties on the vessel . stores and fuel. In the instant case. the Cruise ship Costa Serena

& Na will have 1o convert to coastal run for operating the cruises in coastal waters { Mumbai

A = God= Mumbai and Mumbai=-Kochi=lakshadweep- Mumbai ) Tor their vovage from

| Ren N 02.11.2023 to 10.01.2024

191 3 ~ lurther, the cruise ship operator does not intend to enter into a lease arrangement and
consequently. they will be liable to pay 1GST of 3% on the value of the vessel on
conversion Lo coastal.

# n the pre-GS 1 regime, they were exempted from CVD levied in lieu of central excise
dury.

# lhe proposed operation of cruise ship Cost Serena is bevond the scope of the
delinition o “loreign going vessel™ Therelore acceding to the request is nol leasible as
the same would require amendment of the Act.

~ 1Lhe only option that can be considered is providing exemption trom 5% 1GS 1 levy for
foretgn lag loreign going vessels being operated by an entity not registered under GST
in India when il converts o coastal cun subjeet o the condition that it reconvers o
forcign going vessel with a period of 6 months,

No objection

l

Services- Change recommended

e — e e
|

| AgendaNo. | Issue/Proposal

Status after

officers’
meeting

Hdy ~ Request 15 o notify a mechanism for utilization of ITC in cases where
| (Annexure-1V) passenger transportation services by AC buses are supplied through an

| S.No. 1(a) e-commerce operator (LCO) and to shift the onus of discharging GST
| Vol-I: Page No on registered bus operators providing passenger fransportation service
124-326 through ECOs.
A(d)
(Annexure-1V) |~ To arrive at a balance between the need of small operators for ease of
S No. 1B doing business and the need of large organized players to take ITC,
Vol-1: Page No Companies supplying passenger transport services by a motor vehicle
191336 may be excluded from the purview ol section 9(5) of CGST Act. 2017.

# It may be clarified that input services in same line of business include
transport of passengers or renting of motor vehicle with operator and to
limit ITC on services in the same line of business to 5%.

No objection
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Services- Change recommended :

Issuc/Proposal Status after
| officers’ meeting

Agenda No.

Ad) | » Request to cla

rify whether GST is applicable on reimbursement of
(Annexure- electricity charges received by the Real estate companies, malls. airport
V) operators ete. from their lessees/occupants . No objection
5.No. 2
Vol-I ¢ | # It may be clarified that whenever eleetricity 1s being supplied with
No 326- renting ol immovable property and/or maintenance ol premises ete. it

forms a part of composite supply and taxes as applicable will be
charged . In such cases even if electricity is billed separately. the
supplies will constitute a composite supply and therefore. the rate of the
principal supply i.e., GST rate on renting of immovable property and/or
maintenance of premise etc. would be applicable.

| » Where real estate owner supplies electricity as pure agent. it will not
form part of value of his supply.

~ Further, where they charge for electricity on actual basis, they will be
deemed to be acting as pure agent for this supply.

Services- Change recommended
enda No | Issue/Proposal
| officers’ meeting

Hd) (Amnexure-1V) | # Reguest s to exempt services provided by District Mineral Foundations from N objection
Atk L G,
vorl-1 1%

# 1tmay be clarificd thar DML is a governmental authority and thus cligible
Tor the sume exemptions as available 1o any other Governmental Authority,

4d) (Annexure-1V ) ‘ # Reyuest is o clarily whether services by way ol jobwork [or conversion of’ No ohgeetion
2.0N0 4 barley into malt atiracts GST at 5% prescribed [or "job work in relation w all
food and food products falling under Chapter | to 22 of the customs tariff” or

at the rate o 18% preseribed Tor "services by way ol job work in relation 1o

manulacture of alcoholic liguor for human consumption™. |

~ ltmay be clarified that job work services i relation o manulacture ol mall
are covered by the entry at 81 No. 26 (i) (f) “which covers job work in
relation o all food and foed products falling under chapters 1 1o 22 of the

customs il irrespective of the end use of that malt and attracts 5°% GST.
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Services- Change recommended

Agenda No.

Issue/Proposal Status after
officers’
meeting

4(d) (Annexure-

V)
SN S
Vol-1 !".'.'._:-_ No

117 7111
Y3.=433

Agenda No.,

| » Request to specify a positive list of services under Sr. No, 3 & 3A of | No objection

| notification No. 12/2017-Central Tax (Rate) which exempts pure
and composite services provided to Central/State/UT governments
and local authorities in relation o any function entrusted (o
Panchayat/ Municipality under Article 243G and 243W of the
Constitution of India.

» Existing entries at SI. No. 3 and 3A of notification No. 12/2017-
CTR dated 28.06.2017 may be retained,

~ A new entry may be created in the notification No. 12/2017-CTR
dated 28.06.2017 1o exempt following five services supplied to
Governmental Authority: (1) Water Supply, (2) Public health, (3)
Sanitation Conservancy, (4) Solid Waste Management, and (5) Slum
improvement and upgradation.

Services- Change recommended
Issue/Proposal Status after officers’
meeting

4(d) (Annexure-1V
)

S No. 6
Vol-1: Page No

~ Request is to bring supplies made by Indian Railways under No objection
forward charge mechanism. Currently, only transport of
passenger service is charged on forward charge.

~ All goods and services supplied by Indian Railways may be
brought under forward charge by amending Notification no |

13/2017-CTR .

» Consequently  Indian Railways may be excluded from the

exemplions given to services supplied by Government to
individuals, unregistered business entities or to  Central,
State  Governments. local authorities by  amending
Notification no 12/2017-CTR .
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Services- Change recommended

Agenda No. [ssue/Proposal Status after
officers’
meeting

. = = |
|-l- (d) (Annexure- | » Clarification requested by CAMPCO on entry 54(g) of 12/2017- No objection !
V) CT(R) dated 28.06.2017 with regard to the scope of exemption for
| S.No. 7 commission agent in facilitating the sale of agricultural produce.
Vol-1; Page No
335-337 » CAMPCO may be advised to approach Authority for Advance
Ruling,
Hd) (Annexure- | » Request is 1o clarify applicability of GST on Horticulture No objection
V) Contracts supplied to CPWD.
S.No. 8
Vol-1: Page No ~ It may be clarified that supply ol pure services and/or composite
3137-338 supply by way of horticulture/horticulture works (where the value
of goods constitutes not more than 25 per cent of the total value of
supply) o CPWD are exempl from GST under Sr. No. 3 and 3A of |
the notification No.12/2-17-CTR dated 28.06.2017,

Services- Change recommended

Agenda No. Issue/Proposal Status after
officers’
meeting

4 (d) (Annexure- | » Entry at Sr. No. 34(iv) of the services rate nofification No. 11/2017-| No objection
V) CTR dated 28.06.2017  which specities 28% GST for “services
S.Na, Y provided by a race club by way ot totalizator or a license to bookmaker
Vol-1: Page in such ¢lub™ may be rationalized as “services provided by a race club
138-319 by way of licensing a bookmaker in such club™ as supply by a race
club by way ol a totalizator is supply ol actionable claims and not
services.

» Further entry at Sr. No. 34Hv) of the services rate notification No.
11:2017- CTR dated 28.06.2017 which specifies GST rate of 28% on
“gambling”™ may be omitted as gambling is already included under S1.
No. 227A of the goods rate schedule under “Specified Actionable
Claim™ .

~ In addition to above. entry 999692 and 999694 may be deleted from
the scheme of classification of services (Annexure to the notification
No. 1172017-CTR dated 28.06.2017).

CHAIRMAN'S
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Services- Change recommended

Agenda No.

Issue/Proposal

Status after
officers’
meeting

Hd)
(Annexure-1V)
S N¢ 1

# Request is o clarily whether service by way ol hostel accommodation. service
apartments hotels booked for longer period is a serviee of renting of residential dwelling
for use us residence and exempted as per entry no, 12 of the notification No. 12/2017-CT
(Rate} dated 28062007 and lor GST exemption on hostels for poor and middle-class
students run by charitable tmsts.

» Chapter heading 9963 may be deleted lrom Column No. 2 in the notification No.
12:2007- CT{R).

~ Further, un Explanation may be inserted in S5 No. 12 of Notification No, 12/2017-CT(R)
dated 28.06.2017 stating that nothing contained in this entry shall apply 1o

(i) accommuodation serviees for students in student residences: and

(1) accommadation provided by Camps.
aceommodations and the like

services Hostels. Paying  Guesl

Agenda No.

No
ohjection

Issue/Proposal

Status afler

officers’ meeting
ey (A nnesure-v) ~ Request is wooapply uniform GST rate ol 5% on Business N whjection
7N | Correspondent services provided in both roral/urban arcas,
viol-l Page J-34 |
~ Presently. 18% GST s applicable on the entite chain ol banking
services irrespective of the fact that services are being offered by the
banking company or their bunking correspondent.
= Specific exemption for services provided by BC/BE 1o banking
compinies in respect ol rural aren branches has been given in line with |
the ohjectives ol nancial inelusion.
~ Fitment Committes recommended 1o maintain stans guo.
| e Annexure-V i ~ Request is 1o bring venting ol residential dwellings by registered Noubjection

Virl-l Pup

persons 1o registered persons under Forward Charge Mechanism.

~ No real lite examples or difficulties in implementation of the said
notilication were brought w notice,

» Fitment Committee recommended to maintain stafus quo
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Services-No change recommended

Agenda No, Issue/Proposal Status after
officers” meeting
(e {Annexure-Vi |~ loclanfy that 'sale of land" at Lntry Noo 5 of Schedule HE ot the CGS | Mo ohjeenion
NaNG. 3 Act includes assicnment of leasehold rights in such land.
Viak=1: Page Mo, 342 # Sale of land and lease of land are not the same thing, While sale of |
14 land results in ransler of title 1o land along with all the benefits arising

out of it the Jease of land does not result in transfer of ttle to that Lnd
or all rights/benetits arising out ol'it.
» Fitment Commitlee recommended 1o maintain status quo,

Ay (Annexure-V) ~ Request is for exemption from GS1 on the reassignment of leaschold No objection
SNad rights of land where the initial lease wis exempt from GST.
Vol-1. Page Nao 344 ~ Lxemption from GST on the reassignment of leaschold nights of Tand

where the initial lease was exempt from GS'T will encourage hoarding
al industrial plots 1or the purpose ol re=sale and deleal the objechive ol

promoting and sctting up of industrial units

~ Limment Committee recomended o mainuin sums guo.

# On o relited issue ol whether ITC of lease of industrial plots s
available or blocked by Section 17(31 of CGST Act, 2017 the Fitment
Committee recommended to refer the matter to the Law Commitree,

Services-No change recommended

Agenda No. Issue/Proposal Status after
officers” meeting
4(e) (Annexure-V) | » Request from State of Nagaland 1o keep the rate of GST @ No objection
S.No. 3 12% on works contracl services which commenced prior o
Vol-1 18.07.2022,
5340 ~ Similar 1ssue was examined and not acceded to by the GST

Council in 47th meeting of GST Council held on 28-29
June, 2022,

# 1f 12% rate is continued for old contracts, multiple rates of
12% and 18% would be there for many vears in future
leading to complex rate structure.

»~ Fitment Committee recommended to maintain status quo.

CHAIRMAN'S
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Services- Delerred Issue

| Agenda No. Issue/Proposal Status after
officers’

. meeting

A1) (Annexure- » Reguest o exempt Services provided by Central Governmenl or State Government or | No ohjection

Vi) Govermmental Authority or tocal authority by way ol granting long term lease (exceeding

Moyears) ol land ol indusirial plots lor development for infrastructure lor linancial
business,

The matter was detemred i the 43nd GST Council held on 25th May, 2021,

The matter was examined in the Firment Committee and it was recommended that the |
matter may be reterred w the GoM on real estate for examination, as it s closely relaed o
the issues already betore the GoM

Fitment Committee recommended that the matter may be delerred.

Request to clarily the nature and taxability of varions supphies in relation o cryplo eco-
syslem

GST Cauncil in is 47th meeting held on 28-29 June 2022 and in its 48th meeting held on
17 Decembuer 20

has delerred the issues regarding the nature and axability ol various
supplies in relation Lo the eryplo eco-system.

It was decided that Haryana and Karmataka shall study all aspects and submit a paper before
the Fitment Comnuitee in due course. Both Haryana and Kamataka expressed their
inability

to submit the paper.

The matter was deliberated in the Fitment Convmitiee, Tt was agreed that a study should be
ot done from some techmeal institations.

Maiter may he defemed, |

Services- Delerred lssue

No objection

it

Agenda No.

Issue/Proposal Status after

officers’
meeting

AT i Annexure-Vi)

T
Services adopted Tor GST

» Currently the GST rate schedule for services does not mention  the
classification of services at the 6-digin level. The sub-categorization of services

beyond the d=digit level has been carried out only lor those services, on which
arate lower or higher than the standard rate o 18% was 1o be prescribed.

= Ihis dara — the value of services, GR1 collected, GST paid in cash and through
credit —is very important tor policy formulation,

~ Titment Commitiee recommended that the dralt revised rate schedule ol

services at O=digit level ol classification may be cireulated to afl states for
comments, after wlich the same may be examined by Fitment Commitiee/sub-
conumitles.

# The sume shall then be placed belore the GST Council Tor approval. Omce
approved, it shall be placed in the public domain and implemented afier
incorporiting any changes required therein in view of the feedback reccived
and aller a drop-down mechanism  for selecting 6-digil classilicalion ol
services 1s made available in GSIN portal.

~  May be deferred.

»  Harmonisation of GST Rate Schedule on Services and rthe Classitication of | No objection
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Services- Deferred [ssue

Agenda No.,

Issuc/Proposal

Status after

410 Anmesure-VI)

-

To clarily whether GST is applicable on churges (ees like FSI paid by builders
1oy focal authorities under RCM.

During the discussions held on the issue in the Fitment Committee, it was felt
that the issue needs more detailed examination,

The Fitment Comnuttee recommended that the issuc may he delerred.

!
| officers” mecting

No objection

W CARnexure-V1)

Reguest o declare Delhi Development Authority as a Local Authority for the
purposes of GS1

s per section 2{1d) of National Capital Territory ol Delhi Taws (Special
Provisions) Act, 2001, DDA s “a local authority™ established under the Delhi
Development Act 1957,

Section 3(31) of General Clauses Act 1897 delines a local authority as “local
authority™ shall mean a municipal committee. district board. hody ol port
commissioners or other authority legally entitled 10 or entrusted by the
Government with the control or management of a municipal or local fund.
Supreme Court in the R.C Jain case (1981 AIR 951) has held DDA w0 be a
Local Authority.

During the discussions held on the issue in the Fitment Committee. it was felt
that the issue needs more detailed examination and may be delerred.

Services- Deterred Issue

No ohjection

40 (Annexure-
Vi)

S No., 10

Vol:ll Page No

5-18

Agenda No.

A1) (Annexure-
Vi)

S.No. 11
Vol Page

Issue/Proposal

~ Request to clarify whether GST is leviable on the incentive
amount that is shared by acquirer bank with other stakeholders
in the digital payment ecosvstem .

~ The issue was discussed in the Fitment Committee. Karnataka
stated that it shall send a note on the issue and the matter may be
deferred.

~ Request to clarity regarding ascertaining value of land for

deciding value of construction services in case of sale of

commercial / residential apartments.

~ The issue was discussed in the Fitment Committee and since the
matter required detailed examination. the matter may be deferred.

Status after
officers’
meeting

No objection

No objection
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Services- Deferred lssuc

Agenda No.

lssue/Proposal

Her(Annewure-Vy I
Vial-1. Page No. 346
5
|
-

Status after
officers’
meeting

Request to clarily whether GST is applicable on the statutory collections made by
the Real Estate Regulatory Authority (RERA ) in sceordance with the RERA Act,
16,

RERA has claimed that their stawtory function ol regulating the real estale
development and construction ol the building entrusted 1o 1the RERA falls
squarely under Tniry No.l and 2 ol the Twellth Schedule ol the Indian
constilution,

The issue was discussed in the Fitmem Committee and since the malter reguired |
detailed exammation, the matler may be deferred.

No objection

Serviees- Delerred Issue

‘ Agenda No.

Issue/Proposal

Status
after
officers’
meeting

4(¢) (Annexure-V) | #
_\ "\l‘. 7
Vol-1: Page No |

R-350) |

Request is to levy GST on renting of commercial property on RCM
basis

[n case of renting of commercial property. only registered person is
subject to pavinent of tax. However, where the person providing
service ol renting ol comumercial property is unregistered (on account
of threshold for registration) no GST s applicable.

This is dissimilar to renting ol residential dwelling to a registered
person which has been brought under reverse charge.

The issue was discussed in the Fitment Committee and since the
matter required detailed examination, the matter may be deferred.

No objection
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THANK YOU

* Total 12 issues examined

» Recommendations for making chianges in GST rates’ issuing clarifications- 4

» Recommendations for making no change - 6
2

# lssues deterred for lurther examination 2

# Tssue lor information ol GST Council -1

CHAIRMAN'S
INITIALS
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SErvices

* Total 24 issues examined

~ Recommendations for making changes in GS'T rates! issuing clarifications- 10

~ Recommendations for making no change - 8

F Issues deterred Tor further examination — 9

Recommendations ol the Fitment Commilttee:

Goods
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Ha next Changes in GS1 rates issuiny clurnfic

1. Food preparation of millet flour in powder form. containing at least 70%
millets:
+ Currently. food preparations of (Tour classified under CTH 1901 attract 18% GST.
* In the 49th & 50th GST Council Meetings, Council deferred the proposal for further
examination
e epresentation

~to exempt/reduce rate for the preparation of flour of millets

* iiment Commitie I MMmMendations

~ GST rate on food preparation of millet Mour. in powder form, containing at least 70%
millets by weight (CTH 1901). sold in other than pre-packaged and labelled form may be
reduced to Nil and if sold in pre-packaged and labelled form, may be reduced o 12%.

# Considering that there was no ambiguity in law or in practice regarding prepared flour

preparations there appears no merit in regularising the issue for past period. —

2. Gold and Silver imported by specified banks:

« 1GST exemption is available on imports of gold. silver or platinum by specified banks & other
entities mentioned in list 34A. 34B & 34C ol Sr. No. 359A ol Notification No. 50/2017 — Customs
dated 30.06.2017 in line with Appendix 4B of LIBP, FTP, 2023,

* GST Council, in its 50th meeting, recommended to update the said list in accordance with the

Appendix 4B of HBP. FTP, 2023, after conlirmation by DGFT and DGEP. Accordingly. the list of

banks and other entities have been updated.

~ Karur Vysya Bank has requested to add its name in the said list in accordance with the DGFT
public notice 28/2023 dated 18.08.2023

 FFitment Committee recommendation

#»Update List 34A & 34B of Notification No. 50/2017 — Customs as per revised appendix 4B of

HBP (TP 2023) issued vide DGIFT publie notice 28/2023 dated 18.08.2023

#Seek general approval from GST Council to update the lists as and when Appendix 4B is
amended by DGFT and place the same for information ol Council as the changes are
technical in nature.
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\ mexure-1)

by Divyangjan.:

3. Motor Vehicles (8703) purchased
Presently. GST concessional rate of 18% for purchase of vehicles (HSN 8703) is available only to
orthopaedic physical disabled persons.

Hon'ble Madras High Court in writ petition by Ms. Carunia Seelavathi (visually impaired person)
passed a judgement dated 26.06.23 asking authorities to issue necessary orders for providing GST
concession to the petitioner, currently available to orthopedically disabled persons.

* Appeal with stay application has been filed before Madurai bench, against the said judgement
mainly on the grounds that decision to provide exemption is to be determined by the GST Council
and is a policy decision.

The GST Council in its 47th Meeting deliberated on the issue and opined that the
benelit/concession o Divyangjan on purchase of vehicle should be in the form of reimbursement
of GST by the Department of Empowerment of Persons with Disabilities (DEPwD), considering
that end use based GST rates creates distortion.

* Fitment Committee recommendations

~ Fitment committee recommended to place the order of Honble High Court before the Council

for intormation and suitable recommendation. |

vends s(a) CAnnexurn
4. Clarification on _imitation Zari thread or varn made out of polvester film
(metallised) /plastic film:

* The GST Council in its 50th meeting had recommended reduction of GST rate to 5% on all imitation
zari thread or yarn known by any name in trade parlance.

= Paplanatory notes 1o HSN provides that heading 5605 also covers products consisting of a core of
metal foil (generally of aluminium) or of a core of plastic film coated with metal dust. sandwiched by
means of an adhesive between two layers of plastic film
* Representation received
#Clarily whether metal coated plastic filim converted to metallised yarn & twisted with nylon.
cotton, polyester or any other yarn to make imitation zari thread is covered under imitation zari
thread or varn notified at 5% or under the other metallised yarn category at 12%.
« Fitment Committee recommendation
~ Clarification may be issued that the entry covering imitation zari with 5% GST covers zari
thread or yarn made from metal coated plastic film converted to metallised yarn & twisted or
gimped with nylon. cotton, polvester or any other yarn.
#No refund may be permitted on polyester film (metallised ) /plastic film on account of

Mversion, _
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5. Taxation of ENA under GST:

* Fitment Committee recommendation

1. To place before Honble Supreme Court that the GST Council has no intent to subject ENA

for use in manufacture of  alcoholic liquors for human consumption.

2. To make suitable amendment in law to exclude ENA (both grain-based and molasses-
based) from ambit of GST when supplied for manufacture ol alcoholic liquors.
3. To reduce GST on Molasses trom 28% to 5%.

4. To notify rate of 18% for new tariff line at 8 digit level created for ENA for industrial use

(HS 22071012).

6. IGST on cruise ship for coastal run:

+ Croise ships (1SN 8901) attract Nil BCD vide 81 No. 551 of notification No. 30201 7-Customs and [GST at a rate of 5%
vide SI. No. 246 ol TGST notilieation No.2/2007-1T(Rate). However, all goods, vessels, ships imported under lease attract
Nil IGST vide 5. No. 5578 of 50/2017-Customs,

+ All foreign going vessels npon conversion to Coastal run/eoastal trade are required to il Bill of enoy/IGM - at the time of

its conversion to coastal run and pay apphicable duties on the vessel | stores and [uel In the instant case, the Cruise ship
Costa Serena will have 1o convert 1o coastal run for operating the cruises in coastal waters ¢ Mumbai -Goa- Mumbai and
Mumbai-Kochi-Lakshadweep- Mumbai ) for their vovage from 02.11.2023 to 10.01.2024

+ Further. the cruise ship operator does not intend to enter into @ lease arangement and consequently. they will be liable 1o
pav IGST of 3% on conversion to coastal

* In the pre-GST regime. they were exempred from CVD levied in liew ot central excise duty

~ Min ol Ports requested that the permission may be granted o Cruise Ship Costa Serena ( loreign ag) o remaim and sail
as a toreign -run vessel and considered as conveyance during its coastal run in India.

&

I'he proposed operation of cruise ship Costa Screna is beyvond the scope of the definition of foreign going vessel. Therefore
acceding to the request is not feasible as the same would require amendment of the Act.

~ The only option that can be considered is providing exemption from 3% 1GST levy Tor foreign (fag loreign going vessels
being operated by an entity not registered under GST in India when it converts to coastal run subject to the condition that it

reconverts (o foreign oing vessel with a period ol 6 months, _
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1): Recommendations for no change (pages 315-319)

\ dendn | \
voenda Hb) (Annexire-1

I. Concrete mixers, Self-loading concrete mixers (SLCM) and boom pumps: ;

8No |Goods -~ |HECode GST Rate

Concrete mixers 8474 1 8%
_ Boom pumps i.e., concrete pumps 8413 18%
Concrete mixer lorries 8705 18%
_ Body parts of motor vehicle 8707 28%

* Explanatory notes for HS code 8474 clearly mentions that concrete mixers permanently mounted on a
railway wagon or a lorry chassis are, however, excluded from 8474 and will be covered under heading
86.04 or 87.05 respectively.

e Reoenres

e ( d

~To clarify that Conerete mixer, SLCM and boom pump supplied independently, or mounted on a
chassis is not a body for motor vehicle and not to be classified under HSN 8707 (28%) and would be
classified under Tariff Heading 8474 and 8413 respectively.

| I T 1 1 11 R iy TR | Oyl
- iment Comnutice kecommeendaalio

- Status quo may be maintained. Since the entries are clear, specitic clarification may not be required.

Svorong

veenda 4(b) tAnnexure-11)

2. Spare Parts of Renewable Eneray Devices irrespective of the end use:

* Presently, concessional rate of 12 % (wel 01.10.2021) has been provided to various renewable
energy devices and parts for their manufacture based on the recommendations of 45th meeting.
(Bio-gas plant: solar power generators: wind mills etc). Prior to 01.10.21, these goods attracted a
concessional GST rate of 5%

* However, where these parts are supplied for replacing the parts on existing devices, the
concessional GST rate would not apply as the parts are not being used in the manufacture. In such
cases, the standard GS'T rate is applicable.

* Representation received

~To clarity that GST rate on the spare parts of renewable energy devices is 12%. irrespective
of the end-use.

» Fitment Committee Recommendation

~ Status quo may be maintained.

S
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3. Electric Vehicle Battery:

* Lithium ion batteries attract a GST rate of 18% (SN, 376 AA-Sch -1l Notification
1/2017-CTR), which is already lower than the 28% GST rate ( (S.N. 139 | Sch -IV. Nottn
1/2017-CTR) charged on other electric accumulators/batteries falling under HSN 8507

 Representation

- To reduce rate to 3%

* itment Commuiticee lnecommendal ol

#Lithium ion batteries have multiple uses i.e. cellular mobile phones. portable
electronics, electric vehicles ete. Status quo may be maintained.

=

4. Sugar boiled Confectionary:

* Sugar boiled confectionary attract GST at the rate of 12% and Sugar confectionary attract
GST at the rate of 18%.

* Sugar boiled confectionary refers to boiled sweets which has a dedicated 8-digit HS Code
1704 90 20.

= lssue clarification regarding the scope of 'Sugar Boiled Confectionery'.

* Fumenl Computlee kecommendili

~ Sugar boiled confectionary is distinguishable from sugar confectionary. No
clarification required in view of existing BIS/FSSAI standards.
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MINUTE BOOK :
5. Aerated beverages and energy drinks:

= Aerated beverages and energy drinks. falling under HS 2202 attract GS'T compensation cess
w12%.

Supply of goods, under any Chapter, by the Unit Run Canteens (URCs) to the authorized
customers is fully exempt from GST based on recommendation of the GST Council in the 15th
Meeting.

* However conscious policy decision taken that no concession is to be given on levy of
Compensation Cess.

« R re

~Cess payable by CSD on outward supply of good may be fully exempted or

~applicable cess may be collected at the Depot level for supplies made by UURCs

ment L oamnmnliee e nimendalio

~ No change recommended in rate.

~ Suggestion of collection of applicable cess at the Depot level for supplies made by URCs
may be referred (o the Law Committee for consideration,

HbB) CANNexun

6. Tobacco products:

* Inits 15" meeting. GST Council recommended 28% GST on bidis but decided not o levy any
Compensation cess on bidis as it a household industry in certain parts of India.

On the basis of the recommendation of the GST Council in its 49th and 50th meetings. the
Compensation Cess rale levied on products such as pan masala. chewing tobacco with declared
retail sale price has been linked to retail sale price and is leviable at a rate ranging from 8% 1o
69% of retail sale price.

* In the Union Budget 2023-24, the National Calamity Contingent Duty (NCCD) rate on specified
cigarettes has been revised upwards by about 16 percent with effect from 02.02.2023. This change
is expected to lead to increased collections of GST.

Representation received

~Uniform additional compensation cess on cigarettes/ compensation cess on bidis/ additional

compensation cess on smokeless tobacco products/ or lower compensation cess on cigarettes
sticks up to 70 mm.

» Status quo may be maintained.

k==
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INITIALS

Page 103 of 117 _/

Minutes of 52nd GST Council Meeting




MINUTE BOOK

CHAIRMAN'S

INITIALS

Aoenda e we-111): Issue deferred tor turther examinatio

1. Khari. Cream Rolls [Bakery products]:

« Currently. concessional GS1 rate of 5% is applicable on Rusks. toasted bread and other toasted

products.

+ Bakery products such as Pastry, Cake, Biscuits, Communion Wafers, ete. [other than pizea bread.
khakhra, plain chapatti or roti, bread. rusks, toasted bread and similar toasted products|. attract GS1

rate of 18%

» The issue was examined in 47th, 48th & 50th GST Council Meetings and 11 was observed that Turther
details regarding the nature of product, process of preparation is required betore making any
suggestions. Maharashtra suggested to get the same examined by Foods Rescarch Institutes,

. I{L‘]'IT'L"\C”;.'HI[{ m received

~Request is 1o clarify that Khari and eréme roll are covered under “similar toasted products™. and

attracts 3% GS'T rate

* Frument Commuttee Recommendations:

~ Deferred for in-depth study _

veendas Hey i Ammexure=111)

2. Steel Scrap 323

* Reyuest to reduce GST rate from |8 % has not been accepted by GST Council in its 47" meeting. The only issue
referred to Fitment committee for deliberations is regarding levy of GST on RCM basis.

* During deliberations in 47" meeting, member from Karnataka suggested for detailed study and member from Punjab
suggested for deferment [or want of detailed consultation.

o After consultation with stakeholders and industry, State of Karnataka suggested. inter alia that ;

~ the proposal of levy of GST on reverse charge mechanism may not be teasible as the same breaks the chain of

input tax credit and also leads to cascading of taxes and also breakage of audit trail.

# to prevent the evasion and to create conducive business atmosphere. few measures were recommended such as:
introduction of trace and track mechanism, better registration procedures, registration ol e-way bills if that
commaodity is registered to be supplied. ITC only if invoice is registered ete.

* Punjab has inrer alia. suggested:
~ 1o tax iron and serap on RCM and exempt supply of serap in the hands of traders
» c-way bill should be mandatory for all transactions in scrap irrespective of value,
= Fitment Committee Recommendations
~ A Committee of officers was constituted to study the issue holistically and 1o come up with workable solutions
» The Sub Committee has met on two ocecasion and has submitted its report on this 02, 10,2023, will be examined
in next fitment commitiee. The issue may be deferred pending examination of the report of the Commitiee |

L
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1.

Recommendations of the Fitment Committee:
Services

nda 4 (dy (A ire-1V') ( ]};mgg\_... ~ : | J)

(a) To notifyv a mechanism tor wtilization ol 1TC in cases where passenger lransportation services by AC buses are
stupphied through an e-commerce operator (FCO)

> through

shifi the onus of discharging GS 1 on registered bus operators providing passenger transportation scrvi

Passenger transport serviees attract 5% GS1 with ITC of input services in the same line of busmess or 12% with full 11C.
With eftect from 1% January 2022, liabtlity to pay GS'Ton bus transportation services supplied through electronic commerce
operators (FCOs) has been placed on the FCO under section H3) of CGST Act, 2017, This trade lacilitation measure was
taken on the representation of industry association that most of the bus operators supplying service through ECO owned one
or two buses and were nof in a position to take registration and meet GS 1 compliances.

So tar. representutions against this wade facilitation measure have been received only from two bus operators. both of which
are organised as companies. They have informed that as a result of their measure they are not able w fully utilize their ITC.
I'his accumulation of I'1C is more pronounced m case of clectric buses which arc 2-3 times costlier than ordinary buscs,

Ragdimivindii PR G

lo arrive at o balance between the need of small operators for case of doing business and the need of large organized plavers
10 take 1'TC, Finment committee recommended that companies supplving passenger transport services by a motor vehicle may
be excluded Irom the purview of section 95) ol CGST Act, 2007,

It may be clarificd (hat inpul services in same line of business include transport of passengers (SAC 9963) or renting of

motor vehicle with operator (SAC 99663 and not leasimg of motor vehicles without aperator (9973). which attracts GS 1 at
the same rate as sale of motor vehicles, thal is, 28% plus compensation cess.
Fitment Committee also recommended to limit [LC on services in the same line of husiness to 3%, —
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companies, malls, airport. operators ete. (rom thei

s

o~

wecommendations ol riitment

\eenda Hd) (Annexure-1V)

Clarify whether GST is applicable on_reimbursement of electricity charges received by the Real estate
lessees/oceupants -2

Real estate companies supply electricity to their short term and long-term lessees. These companies take High Tension line
from Llectricity Distribution Companies (DISCOMs) and convert the same into Low Tension line i transformers and
through panels the sume is bemg distributed 10 the sub lessees/occupants Tor their consumption.

DISCOMs hill direetly 1o the real estate companies. who in turn bill 1o the end consumers on the basis ol actual unils
consumed hy the property occupants within their offices/units as per the reading recorded in the sub meters installed ar their
preamses.

Real Estate Companies also supply clectricity for common areas along with renting and‘or maintenance,

Doubts are being raised on the applicability ol GST on the aforesaid further supply of electricity by the real estate companics
1o their lessee or occupants on whose inward supply no GST was leviable.

L oOrmmiaties

Tt may be clarilied that whenever electricity is being supplied with renting off immovable property andior mamienance ol
premises ete. it forms a part of composite supply where the principal supply is renting of immovable property or mainienance
of premise as the case may be and the supply of electricity is an ancillary supply. Fven if electricity is billed separately, the
supplies will constitute a composite supply and therefore. the rate ol the principal supply e GST rate on renting ol

immovable property andor maintenance of premise ete. would be applicable,
Where real estate owner supplics clectricity as pure agent. it will not form part of value of his supply. —
In cuse of RWAs, where they supply electricity to the residents through sub-meters on actual basis, they will be deemed 1o be

pure agenl for this supply

nda 4(d) (Annexure-1\

Exempt services provided by District Mineral Foundations from GST

A Distriet Mineral Foundation (DMF) Trust is established by the State Government under section 9B of the
MMDR Act, 1957, with an objective to work lor the interest and benelit of persons and areas alfected by mining
related operations by regulating receipt and expenditure from the respective Mineral Development Funds created
in the concerned district.

They provide services related to drinking water supply, environment protection. health care facilities, education.
welfare of women and children etc.

DMF’s activities are similar to activities that are entrusted to local authority as specified in Eleventh Schedule
and Twelfth Schedule of the Constitution.

ecommendations of Fitment Committec

It may be clarified that DMFT is a governmental authority and thus eligible for the same exemptions as available
to any other Governmental Authority,

o
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Avenda Hd) (Annexure-1V)

=
=

= Maltis a food product. It can be directly consumed as part of food preparations or can be used as an ingredient in
food products such as biscuits, health and nutritional beverages efc. However, a large part of malt produced in
the country is used for manufacture of beer and alcoholic liquor for human consumption

» The issue involved is whether services by way of jobwork for conversion of barley into malt attracts GST at 5%
prescribed for "job work in refation to all food and food products falling under Chapter | to 22 of the customs
tarilT™ or at the rate of 18% preseribed for "services by way ol job work in relation to manufacture ol alcoholic
liquor for human consumption™.

wreommendalions of Fitment C ommittee

* It may be clarified that job work services in relation to manufacture of malt are covered by the entry at SI. No.
26 (i) (D) “which covers job work in relation to all food and food produets falling under chapters 1 to 22 of the
customs tarifl™ irrespective of the end use of that malt and attracts 5% GST.

= Past assessments of job work services in relation to manufacture of malt may be regularized on as is basis.

s

Agenda 4(d) (Annexure-1V)

5. To specify a positive list ol services under Sr. No. 3 & 3A of notilication No. 12/2017-Central Tax (Rate)

#This issue has been discussed in the 45th, 47th and 48th GST Council meetings held on 17.09.2021,
28&29.06.2022 and 17.12.2022 respectively.

~ Existing entries at S No. 3 and 3A of notification No. 12/2017-CTR dated 28.06.2017 may be retained.

~ Prior to January, 2022 this exemption was also available to governmental authority or governmental entity.

Recommendations of Fioment Commitiee

* Entries at SL No. 3 and 3A of notification No. 12/2017-CTR dated 28.06.2017 may be retained as they are with
no change,

* Anew entry may be created to exempt following five services supplied to Governmental Authority:
. Water Supply

ii.  Public health

1ii.  Sanitation Conservancy

iv.  Solid waste management

v.  Slum improvement and upgradation -
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\genda 4(d) (Annexure-I\

6. To bring supplies made by Indian Railways under forward charge mechanism

licenses for catering. renting of immovable property. sale of old and used goods etc.. GST on which is payable
under reverse charge basis.

Inability of Indian Railways to avail ITC on account of RCM along with other reasons such as exempt supplies
has Jed to blockage of huge amount of ITC.(As informed by TR | Rs. 1300 crores approx. have been blocked).

+ Recently, services by Department of Post have also been brought under forward charge on recommendations of

the 47th GST Council.

Recommendations ol tment Co

All goods and services supplied by Indian Railways may be brought under forward charge.

Indian Railways may be excluded from the exemptions given to services supplied by Government to individuals.
unregistered business entities or to Central or State Governments, local authorities as services by IR will now be
taxable under Forward Charge Mechanism.

1\

Aeenda 4d) ( Annexure-1\

Clarification on enlry \4(J ol 12/2017-CT(R) d.ue:_] 28.06.2017 with regard 1o lhe scope of exemption lor

commission agent in facilitating the sale of agricultural produce.

« CAMPCO is a multi-state cooperative of Karnataka and Kerala. It purchases arccanut dircetly from agriculturists
and sells it to buyers in northern parts of India through its Selling Representatives (SRs).

+ According to CAMPCO. they do grading and packaging of arecanut in standard bags before supplying it fo
buyers without altering its essential characteristics.

» Show cause notices have heen issued to the SRs of CAMPCO demanding GST on the commission charged by
the SRs from CAMPCO.

Recommendations of Fument Commitle

* CAMPCO may be advised to approach Authority for Advance Ruling.
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A\ SENAd =i (

MINUTE BOOK 8. To clarify applicability of GST on Horticulture Contracts supplied to CPWD

Public parks in government residential colonies, government offices and other public areas such as India Gate
lawns, Raj Ghat and other Samidhi Sthals are developed and maintained by CPWD.

.

Maintenance of community assets, urban forestry, protection of the environment and promotion of ecological
aspects are [unctions entrusted to Panchayats and Municipalities under Article 243G and 243W read with Sr. No.
29 of 11th Schedule and Sr. No. 8 of 12th Schedule of the constitution.

* 5Sr. No. 3 and 3A of notification No, 12/2017-CTR exempt pure services and composite supply of goods and
services in which value of goods does not constitute more than 75%. provided to the Central Government, State
Government or Union territory or local authority by way of any activity in relation to any function entrusted to a
Panchayat under article 243G of the Constitution or in relation to any function entrusted to a Municipality under
article 243W of the Constitution.

s of [iiment Commitlec

=

Lcommendatn

It may be clarified to CPWD that supply of pure services and/or composite supply by way of
horticulture/horticulture works (where the value of goods constitutes not more than 235 per cent of the total value
of supply) toa CPWD are exempt from GST under Sr. No. 3 and 3A of the notification No.12/2-17-CTR dated

28.06.2017,

117201 7-CT(R) dated 28.06.2017 consequent to amendment of CGST Act,

\genda 4H(d) (Annexure-T1V)

« In GST, ‘goods’ by definition include actionable claims. Therefore, supply of actionable claims by way of
lottery, betting and gambling is a supply of goods,

* The rate for “Specified Actionable Claim™ is prescribed in Sr. No.227A of Schedule IV of the goods rate
notilication No, 1/2017-CT (R) dated 28.06.2017. Specitied Actionable Claim includes actionable claims
involved in or by way of race clubs and gambling.

Therefore, entry at Sr. No. 34(iv) of the services rate notification No. 11/2017- CTR dated 28.06.2017 which
specifies 28% GST for “services provided by a race club by wav of otalizator or a license to bookmaker in such
clih ™ may be rationalized as “services provided by a race club by way of licensing a hookmaker in such elub™
as supply by a race club by way of a totalizator is supply of actionable claims and not services.

« Further entry ar Sr. No. 34(v) of the services rate notification No, 11/2017- CTR dated 28.06.2017 which
specities GST rate of 28% on “gambling " may be omitted as gambling is already included under SI. No, 227A
of the goods rate schedule under “Specified Actionable Claim™

Recommendations ol Farment Committee

It was recommended that the entries in the service rate notification be suitably amended/rationalized.

= In addition to above. entry 999692 and 999694 may be deleted from the scheme of classification of sgrvices
(Annexure to the notification No. 11201 7-CTR dated 28.06.2017). h

CHAIRMAN'S
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voenda 3 (Part Lo Volume (|
10, (a) To clarity whether service by way of hostel acconimodation. serviee apartments ‘hotels booked for longer period
is i serviee of renting of residential dwelling for use as residence and exempted as per entry no. 12 of the notitication
No, 12:2017-C71 (Rate) dated 28/06:201 7.

(b} Request lor GST exemplion on hostels lor poor and middie-class students run by charitable trusts, goozes (10

< There is no GS T on hostel fee or rent collected by educational institutions whether private or Government ineluding schools,
colleges, and universities, rom students living in their hostels. (S1, No. 66 of notification No, 122017 - CIR).

Hostels run privately which do not belong to any educational institutions have o pay GST as applicable. They are exempt
upto threshold turnover of Rs, 20 lakh, Carlier. hotel accommodation having tarifl of Rs. 1000 per day or less was exenipl
from GS 1. Private hostels charging Rs, 30000 or less per month were taking benefit of this excmption,

This exemption in respeet of hotel accommodation having taritlT of Rs. 1000 or less per day has been withdrawn with effect
from July, 2022 based on the recommendations ol GoM on rate rationalization. (47th GST Council meeting).

Now private hostels are claiming exemption applicable to renting of residential dwelling for use as residence. (SL No. 12 of
notilication No. 1272007 - CTR).

commendation | fitent Cootmiit

« Chapter heading 9963 may be deleted from Column No. 2 in the notilication No. 1222007- CT(R). 0 remove ambiguity.
By doing so only the entry of residential dwelling falling under 9972 will be exempred

+  Further. an Explanation may be inserted in SL No. 12 of Notfication No. 12:220017-C'T(R) dated 28.06.2017 stating that
nothing contained in this entry shall apply to:

(1) accommaodation services for stdents in student residences: and
i) aceommodation serviees provided by Hostels, Camps, Paying Guest accommodations and the Bike

)

e) Annexure-V): Recommendations lor no change (page H)-350)

= Presently, 18% GST is applicable on the entire chain of banking services irrespective of the fact that
services are being offered by the banking company or their banking correspondent.

= SI No. 39 of notification No. 12/2017- CTR dated 28.06.2017 provides a specific exemption for services
provided by Banking Correspondent( BC)/ Banking Facilitator(BF) to banking companies in respect of rural
area branches.

« Specific exemption for services provided by BC/BF to banking companies in respect of rural area branches
has been given in line with the objectives ol financial inclusion.

+ Fitment Committee examined the issue and found no merit in the request to apply uniform rate of 5% on
BC/BF services provided in both rural/urban areas.

Recommendations of Fitment Commiftiee

+ Status Quo to be maintained

.

Page 110 of 117

Minutes of 52nd GST Council Meeting

ﬁﬂiﬁ)
INCE 1922




MINUTE BOOK

MINUTE BOOK

Agenda 4 (e)tAnnexure-V): Recommendations tor no change (pages 340-350)
2. To bring renting of residential dwellings by registered persons to registered persons under Forward Charge

Mechanism. :

= Various registered persons like body corporates are engaged in the business of renting ol residential
dwellings to other registered persons who further give these dwellings on rent 1o their employees for
residence.

* Such transactions of renting of residential dwelling by registered person to a registered person are liable o
GST under reverse charge vide notification No. 03/2022 CTR dated 13.07.2022 and  accordingly. these
transactions are exempt supply for the service provider i.e. a registered person.

= Fitment Committee examined the issue and found no real life examples or difficulties in implementation of
the said nolification were brought to notice by representing association.

\‘ comim ':|\!I 1n1ons O Fiiment Comimaitt

« Status Quo to be maintained

exure-V: Recommendations lor no chanege (pages 340-350)

To clarify that 'sale of land’ at Entry No. 5 of Schedule 111 of the CGST Act includes assignment of leasehold
rights in such land //

tad

* It has been represented that “assignment of leasehold rights in land™ is akin o “sale of land™ and covered by
Entry No. 5 of Schedule 111 of the Central Goods and Services Tax. Act 2017

= The activity of assigning leasehold rights in land is also a beneficial interest in land and should also qualify
as “land”. Accordingly. the transaction of assignment of leasehold rights in land should qualify as “sale of
land” and GST should not be leviable as per Entry Nao. 5 of the Schedule TIT of the CGST Act, 2017,

« Fitment Committee examined the issue. Sale of land and lease of land are not the same thing. While sale of
land results in transfer of title to land along with all the benefits arising out of it, the lease of land does not
result in transter of title Lo that land or all rights/benefits arising out of it,

* The actual conwrol 1o dispose of or sell the immovable property lies with the owner of the land. The lessee
cannot sell the land.
* Theretore. the question of lease of land being covered under entry 5 of Schedule 1. which deals with sale
ol land and building does not arise.
Recommendations of Fitment Commitiec

+ Status Quo to be maintained -
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Agenda 4 () Annexure-V): Recommendations {or no change (pages 340-350))
4. Exemption from GST on the reassignment of leasehold rights of land where the initial lease was exempt from
GST

« It has been submitied that the members had obtained land on long-term lease for industrial purpose from
various State Government Industrial Development Corporations for conducting its business operations, Such
members have assigned the right in land to various parties for consideration.

« While the initial lease is exempt from GST, if the lessor further assigns the leaschold rights in the land and
collects consideration equal to the proportionate amount of lease premium for the remaining lease. the same
is currently not exempt from payment of GST.

« Fitment Committee examined the issue, Exemption from GST on the reassignment of leasehold rights of

land where the initial lease was exempt from GST will encourage hoarding of industrial plots for the
purpose of re=sale and defeat the objective of promoting and setting up ol industrial units.

» During the discussion on the issue a query arose whether ITC of lease of industrial plots is available or
blocked by Section [7(5)(d) of CGST Act. 2017. Fiument Committee recommended to refer this issue to
Law Commitlee.

Recommendations ol Fitment Commit

+ Status Quo to be maintained -

Agenda 4 (e)(Annexure-V): Recommendations for no change (pages 340-250)

3. Request from State of Nagaland to keep the rate of GST @ 12% on works contract services which commenced
prior to 18.07.2022,

+ Enhanced rate of GST @ 8% should not be levied for works contract started prior to 18.07.2022 in the
State of Nagaland.

= Working season in state like Nagaland is short due to rains and due 1o resource constrains these works spill
over one financial year to another,

= Therefore, increased rate of GST will cost 6% more on the budgeted amount lor large number ol ongoing
works as order were issued prior to 18.07.2022.

« Fitment Committee examined the issue. Similar issue was examined and not acceded to by the GST Council
in 47th meeting of GST Council held on 28-29 June, 2022. The Council did not agree to the proposal due to
following reasons:

< There are clear provisions for the manner in which continuous supply is subjeer to GST, The standard rate of 18
will apply only 1o the invoices issued for such construction on or after 18.07 2022,
= Any request if agreed for one sector would invite similar request from other scctors.

« If 129 rate is continued for old contracts, multiple rates of 12% and 18% would be there for many vears in

future leading to complex rate structure.

:‘.;.'l-',--I.’:|.,‘||.|.':i'=-.!l' al Fitment Commutte
+ Status Quo to be maintained -
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\genda 4(f) (Annexure-VI)

£

1. Services provided by Central Government or State Government or Governmental Authority by way.
granting of long term lease < - 33

* Services provided by Central Government or State Government or Governmental Authority or local
authority by way of granting long term lease (exceeding 30 years) of land of industrial plots for
development for infrastructure for financial business should be exempted from GST.

One of the Authority for Advance Ruling held that one time long term lease premium payable/paid by the
Corporation to Urban Development Authority is taxable supply,

» Request is to clarify the said issue.

* The matter was deferred in the 43rd GST Council held on 28th May, 2021,

The matter was examined in the Fitment Committee and it was recommended that the matter may be
referred to the GoM on real estate for examination, as it is closely related to the issues already before the
GoM.

* I'he matter may be deferred.

2. To clarify the nature and taxability of various supplies in relation to crypto eco-system (

« GST Council in its 47th meeting held on 28-29 June 2022 and in its 48th meeting held on 17 December
2022, has deferred the issues regarding the nature and taxability of various supplies in relation to the crypto
eco-systen.

=+ Tt was felt that the issues involved in crypto ecosystem need deeper study. It was decided that Haryana and
Karnataka shall study all aspects and submit a paper before the Fitment Committee in due course. Both
Haryana and Karnataka expressed their inability to submit the paper.

* The matter was deliberated in the Fitment Committee. It was agreed that TRU may study the issue and
submit a paper.

I TYTITY 1Y 1 1 ] I "1 T I1Y i L e
Recomnm .\|.| ons ol bment ©onmmitice

* The matter may he deferred.

Sl
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Veenda 41) (Annexure-Vl)

3. Harmonisation of GS'T Rate Schedule on Services and the Classification of Services adopted for GST

Currently the GST rate schedule for services does not mention the classification ol services at the 6-digit level. The sub-
categorization of services bevond the 4-digit level has been carried out only for those serviees. on which a rate lower or
higher thun the standard rate ol 18% was (o be prescribed.

+ The taxpayers are required to deelare in the invoice/GST returns not the 81 No. of GST Rate Schedule under which they
have paid GS1 but the 6-digit clossification of services in the Scheme of Classification annexed 1o the Rate Schedule.
As aresult, data ol services Tor which a concessional rate of 5% or 12% or o higher rate of 28% has been notilied is not
caprured.

+ Lhis data — the value of services, GST collected, GST paid in cash and through credit —is very important for policy

lormulation.

Recommendations ol Fiment Commti

+ The draft revised rate schedule ol services at 6-digit level of elassilication may be circulated to all states for comments,
atter which the sume may be examined by Fitment Committee/sub-committee,

+ The same shall then be placed before the GST Council Tor approval, Once approved. it shall be placed in the public
demain and implemented alier incorporating any changes required therein in view ol the feedback received and after o
drop-down mechanism for selecting 6-digit classification of services i made available in GSTN portal.

¢ May be delerred. -

\

vaenda ) (Annexure-Vi)

4. Clarify whether GST is applicable on charges/ fees like FSI paid by builders to local authorities under  RCM.

= In construction industry, all builders & developers pay various charges to local municipal authorities in the
form of FSI premium, road permission charges. scrutiny fees, liasoning fees, staircase premium, water
charges. sewerage charges ete.

* One view is that GST is not payable on supply of FSI by municipal corporation to the registered person.
since these services are in relation to "Urban planning including town planning" and "Planning of land-use
and construction of buildings™ listed in X11th Schedule

» The other view is that supply of FSI is not an integral part of town-planning.

* During the discussions held on the issue in the Fitment Committee. it was felt that the issue needs more
detailed examination.

Recommendations ¢f Fitment Commuittet

* The matter may be deferred.

i
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Aeenda 4(Part 1) (1) -Volume -1l

5. To declare Delhi Development Authority as a Local Authority for the purposes of GST (/a0

* As per section 201 id) of National Capital Territory of Delli Laws (Special Provisions) Act, 2001, DDA is “a local authoriy™
established under the Delhi Development Act 1957,

* Seetion 303 1) of General Clauses Act 1897 defines a local authority as “local authority™ shall mean a municipal committec.
district board, body of port commissioners or other authority legally entitled to or entrusted by the Government with the
control or management ol a municipal or local fund. Supreme Courtin the R.C Jain case (1981 AIR 931) has held DDA 1o be

a Local Authority,

During the discussions held on the issuc in the Fitment Committec, it was telt that the 1ssue needs more detailed examination,

Recommend ons ol Fioment Co

» The matter may be deferred.

.

\penda 4 (part 1) (1) Volume 11

6. Ascertaining value of land for deciding value of construction services in case of sale of commercial
/residential apartments. /e [508
o Seetion 15(5) of CGNT Act, 2007 empowers Government to notify supplics the value of which will be determined in the
manner as prescribed. Accordingly, modalities of valuation have been preseribed, exercising this power. on the
recommendalions ol the Couneil,

.

A similar request on valuation of land based on pin code, area, ete. was placed belore 477 meeting ol GST Council held in
June, 2022, however no action was reconmmended by the Council because the maltter has been litigated in the courts and is
sub-judice at present.

= Gujarat High Court has not only dirceted to deduet value of land on actual basis where it is ascertainable, but has also
ordered o relund the excess amount of tax paid on this count in the past, The said order of the Hon'ble Migh Court has
been contested belore the Supreme Court. An appeal filed against the Gujarat High Court order is pending in the Hon'ble
Supreme Court.

12 \:u'.-.'-l-'llui.t 1ons ol Fiiment

* The matter may be deferred.

o
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renda 4 (part 1D (1) Volume 1l

7 To clarify whether GST is leviable on the incentive amount that is shared by acquirer bank with other
stakeholders in the digital pavment ecosystem . 1 paees [y /4
* Applicability of GST on incentive paid by MeitY o acquiring banks under Incentive scheme for promotion of RuPay Debit

Cards and Tow value BHIM-UPT transactions was examined in the 487 GST Council meeting held on 17th December, 2022
and Circolar 190/02/2023- GS1 dated [3.00.2023 was issued clarifving that incentives paid by MeitY o acquiring banks

under the Incentive scheme Tor promotion ol RuPay Debit Cards and low value BHIM-UPT transactions are in the nature of’

subsidy and thus not taxable,

+ Clarification now being sought by MeitY is regarding incentive amount that is turther shared by acquiring bank with other
stakeholders in the digital payvment ceosysten.

In the Gazewe Notification dated 17" December 2021, it was mentioned that * The incentive will be shared by the acquiring
banks with other stakeliolders. The distribution of the ncentive amongst the staheholder will be decided by NPL in
consulrarion with the Banks "

Further. vide Gazetle Notification dated 14" January 2023, it was stated that *The tneentive wilf he shared by the acquiring
heks with other pavorent systene participanes and the pavinent system operator, in the proportion and manner decided by
NPCT in consultation with the participating banks ',

¢ The issue was discussed in the Fitment Commitiee, Karmataka stated that it shall send a note on the issue and the matter
may be deferred.

+ The matter may be deferred. -

nda 4 (e Annexure-V)

8. Whether GST is_applicable on the statutory collections made _b\* the Real Estate Regulatory Authority
(RERA) in accordance with the RERA Act. 2016.

* Real estate projeets and real estate agenls have o get themselves registered with the (RERA)Y for which they get a
registration/renewal fee. They also colleet penalty in case of failure to pegister or acting in contravention of the
provisions ol the Real Estate (Regulation and Development) Act. 2016,

* RERA has claimed that their statutory function of regulating the real estate development and construction of the
building entrusted to the RERA falls squarely onder Entry Nool and 2 of the Twelfth Schedule of the ndian
constitution,

* During the discussions held on the issue i the Fitmenl Committec, it was felt that the issue needs more detailed
examination.

|\J'\'\'-'-E'|!I', ndations ol Fitment Cor mitleg

The matter may be deferred.
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9. Levy of GST on renting of commercial propertv on RCM basis

+ Vide notification No, 05/2022- Central Tax (Rute) dated 13th July 2022, service by way ol renting ol residential
dwelling to a registered person has been brought under reverse charge and tax is 1o be paid by the registered person who
is tuking the suid dwelling on rent.

* This implies that even il the rent ol the said property is less than Rs. 20 Jukhs (threshold for registration) it would be
subject 1o GST

* Where the person providing service of renting of commercial property is unregistered (on account of threshold for
registration), no GST is applicable.

= A number of instances have been noticed where the rent or lease deed of value less than Rs 20 lakhs is prepared or the
service is artificially split 1o remain below the registration threshold. Thus where the serviee by way of renting of
commercial property is provided to o registered person the same should be subject o ROM,

« During the discussions held on the jssue in the Fitment Committee, 1t was [elt that the issue needs more detailed
examination.

« The matter may be deferred.

o
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